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Ore City ISD

230903
PROBATIONARY CONTRACTS DFAC
RETURN TO PROBATIONARY STATUS (LEGAL)

Upon Changein
Professional
Capacity

In Lieu of Discharge,
Termination, or
Nonre newal

After Board
Proposal

After Notice from
Superintendent

Notice

New Probationary
Period

An employee may be employed under a probationary contract if
the employee voluntarily accepts an assignment in a new profes-
sional capacity that requires a different class of certificate under
Education Code Chapter 21, Subchapter B than the class of certifi-
cate held by the employee in the professional capacity in which the
employee was previously employed.

This provision does not apply to an employee who is returned by
the District to a professional capacity in which the employee was
employed by the District before the District employed the employee
in the new professional capacity. The employee is entitled to be
employed in the original professional capacity under the same con-
tractual status as the status held by the employee during the previ-
ous employment by the District in that capacity.

Education Code 21.102(a-1) [See 19 TAC 230.33(b) for list of cer-
tificate classes]

In lieu of discharging a continuing contract employee, terminating a
term contract employee, or not renewing a term contract, the Dis-
trict may, with written consent of the employee, return the em-
ployee to probationary contract status. Education Code 21.106(a)

Except as provided below, an employee may agree to be returned
to probationary status only after receiving written notice that the
Board has proposed discharge, termination, or nonrenewal. [See
DF series] Education Code 21.106(b)

An employee may agree to be returned to probationary contract
status after receiving written notice of the Superintendent’s intent
to recommend discharge, termination, or nonrenewal.

The notice must inform the employee of the District’s offer to return
the employee to probationary contract status, the period during
which the employee may consider the offer, and the employee’s
right to seek counsel. The District must provide the employee at
least three business days afterthe employee receives the notice to
agree to be returned to probationary contract status. This provision
does not require the Superintendentto provide notice of intent to
recommend discharge, termination, or nonrenewal.

Education Code 21.106(d)

An employee returned to probationary status must serve a new
probationary period as provided by Education Code 21.102 as if
the employee were employed by the District for the first time. Edu-
cation Code 21.106(c)
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Ore City ISD

230903
TERM CONTRACTS DFBA
SUSPENSION/TERMINATION DURING CONTRACT (LEGAL)

Suspension Without A board may, for good cause as determined by the board, suspend
Pay an employee without pay:

1. Pending discharge, or

2. Inlieu of termination.

The suspension may not extend beyond the end of the school year.
Education Code 21.211(b)

Back Pay If an employee is not discharged after being suspended without
pay pending discharge, the employee is entitled to back pay for the
period of suspension. Education Code 21.211(c)

Grounds for A board may terminate a term contract and discharge a term con-
Dismissal tract employee at any time for:

1.  Good cause as determined by the board; or
2. Afinancial exigency that requires a reduction in personnel.
Education Code 21.211(a)

Notice Before any term contract employee is dismissed for good cause,
the employee shall be given reasonable notice in writing of the
charges against him or her and an explanation of a district’s evi-
dence, set out in sufficient detail to fairly enable the employee to
show any error that may exist. Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532 (1985)

Hearing If a term contract employee desires a hearing before an independ-
ent hearing examiner, the employee must file a written request with
the commissioner of education not later than the 15th day after the
date the employee receives notice of the proposed termination or
suspension without pay. The employee must provide a district with
a copy of the request and must provide the commissioner with a
copy of the notice.

The parties may agree in writing to extend by not more than ten
days the deadline for requesting a hearing.

Education Code 21.251(a), .253 [See DFD]

Financial Exigency An employee who is protesting proposed action to terminate a term
contract at any time on the basis of a financial exigency declared
under Education Code 44.011 [see CEA] that requires a reduction
in personnel must notify the board in writing not later than the tenth
day after the date the employee receives notice of the proposed
action. The employee is entitled to a hearing in the manner provid-
ed under Education Code 21.207 for nonrenewal of a term contract
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230903

TERM CONTRACTS DFBA

SUSPENSION/TERMINATION DURING CONTRACT (LEGAL)
[see DFBB] or a hearing under Education Code Chapter 21, Sub-
chapter F, as determined by the board. Education Code 21.159

Report by Principal The principal of a district, including a district of innovation, must
notify the superintendent not later than the seventh business day
after the date of an educator’s termination of employment following
an alleged incident of misconduct described by Education Code
21.006(b) [see DP]. Education Code 21.006(b-2); 19 TAC
249.14(e) '
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Ore City ISD
230903

TERM CONTRACTS
NONRENEWAL

Grounds for
Nonrenewal

Reasons

Evaluations

Notice

Failure to Provide
Timely Notice

Request for Hearing

DFBB
(LEGAL)

The Board may terminate a term contract for a financial exigency
that requires a reduction in personnel. Education Code 21.211(a)
[See CEA]

The Board shall establish by policy reasons for nonrenewal at the
end of a school year. Education Code 21.203(b)

Before making a decision not to renew a term contract, the Board
shall consider the most recent evaluations if the evaluations are
relevant to the reason for the Board’s action. Education Code
21.203(a)

In the case of a classroom teacher, the District shall use the teach-
er's consecutive appraisals from more than one year, if available, in
making employment decisions. Education Code 21.352(¢e)

[See DNA and DNB]

Not later than the tenth day before the last day of instruction in a
school year, the Board shall notify in writing each employee whose
contract is about to expire whether the Board proposes to renew or
not renew the contract.

The notice must be delivered personally by hand delivery to the
employee on the campus at which the employee is employed. If
the employee is not present on the campus on the date that hand
delivery is attempted, the notice must be mailed by prepaid certi-
fied mail or delivered by express delivery service to the employee’s
address of record with the District. Notice that is postmarked on or
before the tenth day before the last day of instruction is considered
timely for these purposes.

The Board’s failure to give timely notice of a proposed renewal or
nonrenewal constitutes an election to employ the contract em-
ployee in the same professional capacity for the following school
year.

Education Code 21.206

If the employee desires a hearing after receiving notice of the pro-
posed nonrenewal, the employee shall notify the Board in writing
not later than the 15th day after:

1. The date the employee receives hand delivery of the notice of
proposed nonrenewal; or

2. The date the notice is delivered to the employee’s address of
record with the District, if the notice is mailed by prepaid certi-
fied mail or delivered by express delivery service.
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Ore City ISD
230903

TERM CONTRACTS
NONRENEWAL

Board Hearing

Board Decision

Hearing Examiner

DFBB
(LEGAL)

The Board shall provide for a hearing to be held not later than the
15th day after receiving written notice from the employee
requesting a hearing unless the parties agree in writing to a
different date. The hearing shall be closed unless the employee
requests an open hearing and shall be conducted in accordance
with rules adopted by the Board.

Education Code 21.207(a)

At the hearing before the Board, the employee may:

1. Be represented by a representative of the employee’s choice;
2. Hear the evidence supporting the reason for nonrenewal;

3. Cross-examine adverse witnesses; and

4. Present evidence.

Education Code 21.207(c)

To evaluate the evidence put before it, the Board shall use the pre-
ponderance of the evidence standard of review. Whitaker v. Mar-
shall Indep. Sch. Dist., Tex. Comm’r. of Educ. Decision No. 112-
R1-598 (1998)

Following the hearing, the Board shall take the appropriate action
and notify the employee in writing of that action within 15 days fol-
lowing the conclusion of the hearing. Education Code 21.208

The Board may use the process described at DFD. Education
Code 21.207(b)

No Hearing If the employee fails to request a hearing, the Board shall take the
appropriate action and notify the employee in writing of that action
not later than the 30th day after the date the notice of proposed
nonrenewal was sent. Education Code 21.208

Appeals An employee aggrieved by a decision of the Board to nonrenew a
term contract may appeal to the Commissioner for a review of the
Board’s decision. Education Code 21.209
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Ore City ISD

230903

TERM CONTRACTS DFBB
NONRENEWAL (LOCAL)
Reasons The recommendation to the Board and its decision not to renew a

contract under this policy shall not be based on an employee’s ex-
ercise of Constitutional rights or based unlawfully on an em-
ployee’s race, color, religion, sex, gender, national origin, age, dis-
ability, or any other basis prohibited by law. Reasons for proposed
nonrenewal of an employee’s term contract shall be:

il

10.
11.

12.

i

14,

15.

DATE ISSUED: 7/13/2016
UPDATE 105
DFBB(LOCAL)-A

Deficiencies pointed out in observation reports, appraisals or
evaluations, supplemental memoranda, or other communica-
tions.

Failure to fulfill duties or responsibilities.
Incompetency or inefficiency in the performance of duties.

Inability to maintain discipline in any situation in which the em-
ployee is responsible for the oversight and supervision of stu-
dents.

Insubordination or failure to comply with official directives.

Failure to comply with Board policies or administrative regula-
tions.

Excessive absences.

Conducting personal business during school hours when it re-
sults in neglect of duties.

Reduction in force because of financial exigency. [See DFFA]
Reduction in force because of a program change. [See DFFB]

The employee is not retained at a campus in accordance with
the provisions of a campus turnaround plan. [See AlIC]

Drunkenness or excessive use of alcoholic beverages; or
possession, use, or being under the influence of alcohol or al-
coholic beverages while on District property, while working in
the scope of the employee’s duties, or while attending any
school- or District-sponsored activity.

The illegal possession, use, manufacture, or distribution of a
controlled substance, a drug, a dangerous drug, hallucino-
gens, or other substances regulated by state statutes.

Failure to meet the District’'s standards of professional con-
duct.

Failure to report any arrest, indictment, conviction, no contest
or guilty plea, or other adjudication for any felony, any crime
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230903

TERM CONTRACTS
NONRENEWAL

16.

17.

18.

19.

20.

21.

22,

23.

24.

25.

26.

27.

28.
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DFBB
(LOCAL)

involving moral turpitude, or other offense listed at DH(LO-
CAL). [See DH]

Conviction of or deferred adjudication for any felony, any
crime involving moral turpitude, or other offense listed at
DH(LOCAL); or conviction of a lesser included offense pursu-
ant to a plea when the original charged offense is a felony.
[See DH]

Failure to comply with reasonable District requirements re-
garding advanced coursework or professional improvement
and growth.

Disability, not otherwise protected by law, that prevents the
employee from performing the essential functions of the job.

Any activity, school-connected or otherwise, that, because of
publicity given it, or knowledge of it among students, faculty,
or the community, impairs or diminishes the employee’s effec-
tiveness in the District.

Any breach by the employee of an employment contract or
any reason specified in the employee’s employment contract.

Failure to maintain an effective working relationship, or main-
tain good rapport, with parents, the community, or colleagues.

A significant lack of student progress attributable to the edu-
cator.

Behavior that presents a danger of physical harm to a student
or to other individuals.

Assault on a person on District property or at a school-related
function, or on an employee, student, or student’s parent re-
gardless of time or place.

Use of profanity in the course of performing any duties of em-
ployment, whether on or off school premises, in the presence
of students, staff, or members of the public, if reasonably
characterized as unprofessional.

Falsification of records or other documents related to the Dis-
trict’s activities.

Falsification or omission of required information on an em-
ployment application.

Misrepresentation of facts to a supervisor or other District offi-
cial in the conduct of District business.
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230903

TERM CONTRACTS
NONRENEWAL

Recommendations
from Administration

Superintendent’s
Recommendation

Notice of Proposed
Nonrenewal

DFBB
(LOCAL)

29. Failure to fulfill requirements for state licensure or certifica-
tion, including passing certification or licensing examinations
required by state or federal law or by the District, for the em-
ployee’s assignment.

30. Failure to maintain licensing and certification requirements, in-
cluding the completion of required continuing education
hours, for the employee’s assignment.

31. Failure to complete certification or permit renewal require-
ments, or failure to fulfill the requirements of a deficiency plan,
under an Emergency Permit or a Temporary Classroom As-
signment Permit.

32. Any attempt to encourage or coerce a child to withhold infor-
mation from the child’s parent or from other District personnel.

33. Any reason that makes the employment relationship void or
voidable, such as a violation of federal, state, or local law.

34. Any reason constituting good cause for terminating the con-
tract during its term.

Administrative recommendations for renewal or proposed nonre-
newal of term contracts shall be submitted to the Superintendent. A
recommendation for proposed nonrenewal shall be supported by
any relevant documentation. The final decision on the administra-
tive recommendation to the Board on each employee’s contract
rests with the Superintendent.

The Superintendent shall prepare lists of employees whose con-
tracts are recommended for renewal or proposed nonrenewal by
the Board. Supporting documentation, if any, and reasons for the
recommendation shall be submitted for each employee recom-
mended for proposed nonrenewal.

The Board shall consider such information, as appropriate, in sup-
port of recommendations for proposed nonrenewal and shall then
act on all recommendations.

After the Board votes to propose nonrenewal, the Superintendent
or designee shall deliver written notice of proposed nonrenewal in
accordance with law.

If the notice of proposed nonrenewal does not contain a statement
of the reason or all the reasons for the proposed action, and the
employee requests a hearing, the District shall give the employee
notice of all reasons for the proposed nonrenewal at a reasonable
time before the hearing. The initial notice or any subsequent notice
shall contain the hearing procedures.
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Ore City ISD
230903

TERM CONTRACTS
NONRENEWAL

Request for Hearing

Hearing Procedures

Board Decision

DFBB
(LOCAL)

If the employee desires a hearing after receiving the notice of pro-
posed nonrenewal, the employee shall notify the Board in writing
not later than the 15th day after the date the employee received
the notice of proposed nonrenewal.

When a timely request for a hearing on a proposed nonrenewal is
received by the presiding officer, the hearing shall be held not later
than the 15th day after receipt of the request, unless the parties
mutually agree to a delay. The employee shall be given notice of
the hearing date as soon as it is set.

Unless the employee requests that the hearing be open, the hear-
ing shall be conducted in closed meeting with only the members of
the Board, the employee, the Superintendent, their representa-
tives, and such witnesses as may be called in attendance. Wit-
nesses may be excluded from the hearing until called to present
evidence. The employee and the administration may choose a rep-
resentative. Notice, at least five days in advance of the hearing,
shall be given by each party intending to be represented, including
the name of the representative. Failure to give such notice may re-
sult in postponement of the hearing.

The conduct of the hearing shall be under the presiding officer’s
control and shall generally follow the steps listed below:

1. After consultation with the parties, the presiding officer shall
impose reasonable time limits for presentation of evidence
and closing arguments.

2. The hearing shall begin with the administration’s presentation,
supported by such proof as it desires to offer.

3. The employee may cross-examine any witnesses for the ad-
ministration.

4. The employee may then present such testimonial or docu-
mentary proof, as desired, to offer in rebuttal or general sup-
port of the contention that the contract be renewed.

5. The administration may cross-examine any witnesses for the
employee and offer rebuttal to the testimony of the em-
ployee’s withesses.

6. Closing arguments may be made by each party.

A record of the hearing shall be made so that a certified transcript
can be prepared, if required.

The Board may consider only evidence presented at the hearing.
After all the evidence has been presented, if the Board determines
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230903

TERM CONTRACTS DFBB

NONRENEWAL (LOCAL)
that the reasons given in support of the recommendation to not re-
new the employee’s contract are lawful, supported by the evi-
dence, and not arbitrary or capricious, it shall so notify the em-
ployee by a written notice not later than the 15th day after the date
on which the hearing is concluded. This notice shall also include
the Board’s decision on renewal, which decision shall be final.

No Hearing If the employee fails to request a hearing, the Board shall take the
appropriate action and notify the employee in writing of that action
not later than the 30th day after the date the notice of proposed
nonrenewal was sent.
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230903
TERM CONTRACTS DFBB
NONRENEWAL (EXHIBIT)

Table of Contents

Exhibit A~—Notice of Proposed Term Contract Nonrenewal
Exhibit B—Documentation of Delivery: Notice of Proposed Nonrenewal
Exhibit C—Notice of Term Contract Nonrenewal

Note: The forms on the following pages are provided to assist the District in notifying em-
ployees of term contract nonrenewal.
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Ore City ISD

230903
TERM CONTRACTS DFBB
NONRENEWAL (EXHIBIT)

Exhibit A—Notice of Proposed Term Contract Nonrenewal

Date of notice:

Employee name:

On (date of meeting), the Board voted to pro-
pose nonrenewal of your employment contract for the following reasons:

[List all applicable reasons from DFBB(LOCAL).
Attach an additional sheet of paper if necessary.]

Attached is a copy of the District's DFBB(LOCAL) policy regarding nonrenewal of term con-
tracts.

To request a hearing on the Board’s proposed nonrenewal of your employment contract, you
must submit a written request to the Board not later than the 15th day after the date you re-
ceive this notice. The hearing will be conducted by the Board.

If you do not request a hearing within 15 days of receiving this notice, the Board will vote to
nonrenew your contract.

Please direct questions regarding the proposed nonrenewal of your contract to the Superin-
tendent.

Signature

Printed name

Title

DATE ISSUED: 9/28/2012 1 of 1
UPDATE 95
DFBB(EXHIBIT)-A



Ore City ISD

230903
TERM CONTRACTS DFBB
NONRENEWAL (EXHIBIT)

Exhibit B—Documentation of Delivery:
Notice of Proposed Nonrenewal

(For office use only. This document to be retained in the employee’s personnel file.)

Employee name:

(Notice must be delivered personally by hand delivery to the employee on the campus at
which the employee is employed.)

Hand delivery:
Completed: Attempted: (check only one)

Date: By: (name)

(If the employee is not present on the campus on the date that hand delivery is attempted,
the notice must be mailed by prepaid certified mail or delivered by express delivery service to
the employee’s address of record with the District.)

Mail or delivery service:

Sent by: Certified mail Express delivery service (check only one)

Employee’s address of record:

Date: By: (name)
DATE ISSUED: 9/28/2012 1 of 1
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230903
TERM CONTRACTS DFBB
NONRENEWAL (EXHIBIT)

Exhibit C—Notice of Term Contract Nonrenewal

(To be used to notify an employee of the Board’s final action to nonrenew a term contract. If
the employee fails to request a hearing, this notice must be provided not later than the 30th
day after the date notice of proposed nonrenewal was sent to the employee.)

Date of notice:

Employee name:

On (date of meeting), the Board took final action to nonre-
new your employment contract. Your employment with the District will end effective the last
duty day of the school year.

Please direct questions regarding the nonrenewal of your contract to the Superintendent.

Signature

Printed name

Title
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Ore City ISD

230903
TERMINATION OF EMPLOYMENT DFD
HEARINGS BEFORE HEARING EXAMINER (LEGAL)
Applicability This hearing process applies only if an employee requests a hear-
ing after receiving notice of a proposed decision to:
1. Terminate a continuing contract at any time, except as pro-
vided below;
2. Terminate a probationary or term contract before the end of
the contract period, except as provided below; or
3. Suspend without pay.
Exception This hearing process does not apply to a decision to:

Requestfor Hearing

Assignment of
Hearing Examiner by
Agreement

By Appointment

1. Terminate a probationary contract at the end of the contract
term,

2. Not renewa term contract, unless the Board has adopted this
process for nonrenewals; or

3. Terminate a probationary or term contract before the end of
the contract period or terminate a continuing contract at any
time, based on a financial exigency declared under Education
Code 44.011 [see CEA] that requires a reduction in person-
nel, unless the Board has decided to use this hearing pro-
cess.

Education Code 21.251

Not later than the 15th day after the date the employee receives
notice of one of the proposed contract actions listed above, the
employee must file a written request with the Commissioner for a
hearing before a hearing examiner. The employee must provide the
District with a copy of the request and must provide the Commis-
sioner with a copy of the notice. The parties may agree in writing to
extend by not more than ten days the deadline for requesting a
hearing. Education Code 21.253

The parties may agree to select a hearing examiner fromthe list
maintained by the Commissioner or a person who is not certified to
serve as a hearing examiner, provided that person is licensed to
practice lawin Texas. If the parties agree on a hearing examiner
the parties shall, before the date the Commissioner is permitted to
assign a hearing examiner, notify the Commissioner in writing of
the agreement, including the name of the hearing examiner se-
lected.

If the parties do not select a hearing examiner by agreement, the
Commissioner shall assign the hearing examiner not earlierthan
the sixth business day and not later than the tenth business day af-
ter the date on which the Commissioner receives the request for a
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TERMINATION OF EMPLOYMENT DFD
HEARINGS BEFORE HEARING EXAMINER (LEGAL)

Rejection

Finality of Decision

Powers of Hearing
Examiner

Conduct of Hearing

Schedule
Restriction

Private

Exception

Protection of

hearing. When a hearing examiner has been assigned, the Com-
missioner shall notify the parties immediately.

The parties may agree to reject a hearing examiner for any reason
and either party is entitled to reject an assigned hearing examiner
for cause. A rejection must be in writing and filed with the Commis-
sioner not later than the third day after the date of notification of the
hearing examiner’s assignment. If the parties agree to rejectthe
hearing examiner or if the Commissioner determines that one party
has good cause for the rejection, the Commissioner shall assign
another hearing examiner.

After the employee receives notice of the proposed contract action,
the parties may agree in writing that the hearing examiner’s deci-
sion be final and nonappealable on all or some issues.

Education Code 21.254

The hearing examiner may issue subpoenas, administer oaths,
rule on motions and the admissibility of evidence, maintain deco-
rum, schedule and recess the proceedings, allow the parties to
take depositions or use other means of discovery, and make any
other orders as provided by Commissioner rule.

The hearing and any depositions must be held within the geo-
graphical boundaries of the District or at the regional education
service center that serves the District.

Education Code 21.255

A hearing before a hearing examiner may not be held on a Satur-
day, Sunday, or a state or federal holiday, unless all parties agree.
Education Code 21.257(c)

A hearing before a hearing examiner shall be private unless the
employee makes a written request for a public hearing.

If necessary to maintain decorum, the hearing examiner may close
a hearing that an employee has requested be public.

To protect the privacy of a witness who is a child, the hearing ex-

Witnesses aminer may close the hearing to receive the testimony or order that
the testimony be presented by procedures in Article 38.071, Code
of Criminal Procedure.

Employee Rights At the hearing, the employee has the right to:
1. Be represented by a representative of the employee’s choice;
2. Hear the evidence on which the charges are based;
3. Cross-examine each adverse witness; and
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230903

TERMINATION OF EMPLOYMENT DFD

HEARINGS BEFORE HEARING EXAMINER (LEGAL)
4. Presentevidence.
The hearing is not subject to the Administrative ProcedureAct.
The hearing shall be conducted in the same manner as a trial with-
out a jury in state district court. A certified shorthand reporter shall
record the hearing.

Evidence The Texas Rules of Civil Evidence shall apply at the hearing. An

Burden of Proof

Costs

Recommendation

Waiver of Deadline

Consideration

Oral Argumentand

evaluation or appraisal of the teacheris presumed to be admissible
at the hearing. The hearing examiner’s findings of fact and conclu-
sions of law shall be presumed to be based only on admissible evi-
dence.

The District has the burden of proof by a preponderance of the evi-
dence at the hearing.

Education Code 21.256

The District shall bear the cost of the services of the hearing exam-
iner and certified shorthand reporter and the production of any orig-
inal hearing transcript. Each party shall bear its costs of discovery,
if any, and its attorney’s fees. Education Code 21.255(e)

Not later than the 60th day after the date on which the Commis-
sioner receives a request for a hearing before a hearing examiner,
the hearing examiner shall complete the hearing and make a writ-
ten recommendation. The recommendation must include findings
of fact and conclusions of law. The recommendation may include a
proposal for granting relief, including reinstatement, back pay, or
employment benefits. The proposal for relief may not include attor-
ney’s fees or other costs associated with the hearing or appeals
fromthe hearing. The hearing examiner shall send a copy of the
recommendation to each party, the Board President, and the Com-
missioner.

The parties may agree in writing to extend by not more than 45
days the right to a recommendation by the date specified above.

Education Code 21.257

The Board or a designated subcommittee shall consider the hear-
ing examiner’s record and recommendation at the first Board meet-
ing for which notice can be posted in compliance with the open
meetings laws. The meeting must be held not later than the 20th
day after the date that the Board President receives the hearing
examiner’s recommendation and record.

At the meeting, the Board or subcommittee shall allow each party

Recording to present an oral argument to the Board or subcommittee. The
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Ore City ISD
230903

TERMINATION OF EMPLOYMENT DFD
HEARINGS BEFORE HEARING EXAMINER (LEGAL)

Legal Advice

Decision

Recording

Record of
Proceedings

Board may, by written policy, limit the amount of time for oral argu-
ment, provided equal time is allotted each party. Acertified short-
hand reporter shall record any such oral argument.

The Board or subcommittee may obtain advice from an attorney
who has not been involved in the proceedings.

Education Code 21.258, .260

Not later than the tenth day after the date on which the meeting to
consider the hearing examiner’s recommendation is held, the
Board or subcommittee shall announce its decision, which must in-
clude findings of fact and conclusions of law, and may include a
grant of relief.

The Board or subcommittee may adopt, reject, or change the hear-
ing examiner’s conclusions of law or proposal for granting relief. A
determination by the hearing examiner regarding good cause for
the suspension of an employee without pay or the termination of a
probationary, continuing, or term contract is a conclusion of law
and may be adopted, rejected, or changed by the Board or Board
subcommittee.

The Board may reject or change a finding of fact made by the hear-
ing examiner:

1. Only after reviewing the record of the proceedings; and

2. Onlyif the finding of fact is not supported by substantial evi-
dence.

The Board or subcommittee shall state in writing the reason for and
legal basis for a change or rejection.

Education Code 21.257, .259

A certified shorthand reporter shall record the announcement of the
decision. The District shall bear the cost of the reporter’s services.
Education Code 21.260

The Commissioner shall consider the appeal solely on the basis of
the local record and may not consider any additional evidence or
issue. Education Code 21.301(c)

The record of the proceedings before the independent hearing ex-
aminer shall include:

-—

The transcripts of proceedings at the local level;

2. All evidence admitted;
3. All offers of proof;
DATE ISSUED: 10/14/2011 40f 5

UPDATE 91

DFD(LEGAL)-P



Ore City ISD

230903
TERMINATION OF EMPLOYMENT DFD
HEARINGS BEFORE HEARING EXAMINER (LEGAL)
4.  All written pleadings, motions, and intermediate rulings;
5. Adescription of matters officially noticed;
6. If applicable, the recommendation of the independent hearing
examiner;
7. The transcript of the oral argument before the Board or Board
subcommittee;
8. The decision of the Board or Board subcommittee; and
9. If applicable, the Board or Board subcommittee’s written rea-
sons for changing the recommendation of the independent
hearing examiner.
19 TAC 157.1072(e)
DATE ISSUED: 10/14/2011 50f5
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Time Limits for Oral  The Board shall consider the hearing examiner’s record and rec-
Argument ommendation at the first Board meeting for which notice can be
posted in compliance with the open meetings laws.

The Board shall allow ten minutes per party for oral argument. Ad-
ministration shall be offered the opportunity to present argument
firstand may use a portion of the designated time for rebuttal after
the other party has presented argument.

The Board reserves the right to grant additional time in equal
amount to both parties, depending on the complexity of the issues
and solely at the Board’s discretion.

DATE ISSUED: 3/2/1998 ADOPTED: 1 0f 1
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Resignation without
Consent (Unilateral
Resignation)

Resignation with
Consent

Contract
Abandonment

Written Complaint

An educator employed under a probationary contract for the follow-
ing school year, or under a term or continuing contract, may relin-
quish the position and leave district employment at the end of the
school year without penalty by filing a written resignation with a
board or a board’s designee not later than the 45th day before the
first day of instruction of the following school year.

A written resignation mailed by prepaid certified or registered mail
to a board president or a board’s designee at the post office ad-
dress of the district is considered filed at the time of mailing.

Education Code 21.105(a), .160(a), .210(a)

An unequivocal resignation filed not later than the 45th day before
the first day of instruction of the following school year is effective
upon filing with a district and the district cannot reject such a resig-
nation. The resignation cannot be withdrawn by the teacher based
on an argument that the district has not accepted the resignation.
Fantroy v. Dallas Indep. Sch. Dist., Tex. Comm’r of Educ. Decision.
No. 034-R8-0206 (Mar. 5, 2009); Garcia v. Miles Indep. Sch. Dist.,
Tex. Comm’r of Educ. Decision No. 055-RI-503 (Nov. 30, 2006).

The educator may resign, with the consent of the board or the
board’s designee, at any other time. Education Code 21.105(b),
.160(b), .210(b)

Acceptance or approval of a resignation indicates consent to aban-
donment of contract. Quitman Indep. Sch. Dist. v. Wilkerson, Tex.
Comm’r of Educ. Decision No. 142-TTC-698 (Dec. 2, 1999); Hou-
ston Indep. Sch. Dist. v. Johnson, Tex. Comm’r of Educ. Decision
No. 054-TTC-1196 (Sept. 28, 1998)

On written complaint by a district, the State Board for Educator
Certification (SBEC) may impose sanctions against an educator
who is employed under a probationary contract, or under a continu-
ing or term contract, for the following school year, and who:

1.  Resigns;

2. Fails without good cause to comply with the resignation dead-
line or the provision regarding resignation by consent; and

3. Fails without good cause to perform the contract.
Education Code 21.105(c), .160(c), .210(c)

SBEC shall not pursue sanctions against an educator who is al-
leged to have abandoned his or her contract unless a board:

1. Submits a written complaint within 30 calendar days after the
effective date of the educator’s separation from employment

DATE ISSUED: 6/22/2022 10of 4
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Notice to Teacher

SBEC Review

DATE ISSUED: 6/22/2022
UPDATE 119
DFE(LEGAL)-P

from the district. Unless the district and the educator have a
written agreement to the contrary, the effective date of sepa-
ration from employment is the first day that, without district
permission, the educator fails to appear for work under the
contract.

Renders a finding that good cause did not exist under Educa-
tion Code 21.105(c)(2) (probationary contract), 21.160(c)(2)
(continuing contract), or 21.210(c)(2) (term contract). This
finding constitutes prima facie evidence of the educator’s lack
of good cause but is not a conclusive determination.

Submits the following required attachments to the written
complaint:

a. The educator’s resignation letter, if any;

b. The agreement with the educator regarding the effective
date of separation from employment, if any;

c. The educator’s contract; and

d. Board meeting minutes indicating a finding of “no good
cause.” If the board does not meet within 30 calendar
days of the educator’s separation from employment, the
minutes may be submitted within ten calendar days after
the next board meeting.

19 TAC 249.14())

If a district submits a complaint regarding a teacher to SBEC, the
district shall promptly notify the teacher of the complaint. The no-
tice must include:

1.
2.

The basis of the complaint;

Information regarding how the teacher may contact SBEC;
and

A reminder that the teacher should verify that the teacher’s
mailing address on file with SBEC is current.

Before imposing sanctions against a teacher for abandonment of
contract, SBEC:

1.

Must consider any mitigating factors relevant to the teacher’s
conduct; and

May consider alternatives to sanctions, including additional
continuing education or training.
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If a teacher files a written resignation after the 45th day but not
later than the 30th day before the first day of instruction of the fol-
lowing school year, SBEC may not suspend or revoke the
teacher’s certificate.
Education Code 21.105(d)—(f), . 160(d)—(f), .210(d)—()

Good Cause SBEC may consider the following factors good cause when an ed-

Mitigating Factors

ucator is reported to have abandoned a contract in violation of Ed-
ucation Code 21.105(c), 21.160(c), or 21.210(c):

1. Serious illness or health condition of the educator or close
family member of the educator;

2. Relocation to a new city as a result of change in employer of
the educator's spouse or partner who resides with the educa-
tor;

3.  Significant change in the educator's family needs that requires
the educator to relocate or to devote more time than allowed
by current employment; or

4.  The educator’s reasonable belief that the educator had written
permission from the school district administration to resign.

SBEC shall consider the following factors in seeking, proposing, or
making a decision regarding an educator who has abandoned a
contract in violation of Education Code 21.105(c), 21.160(c), or
21.210(c). The educator:

1. Gave written notice to the school district 30 days or more in
advance of the first day of instruction for which the educator
will not be present;

2.  Assisted the school district in finding a replacement educator
to fill the position;

3. Continued to work until the school district hired a replacement
educator;

4. Assisted in training the replacement educator:;

5. Showed good faith in communications and negotiations with
the school district;

6. Provided lesson plans for classes following educator's resig-
nation;

7. Changed careers within the field of education:

DATE ISSUED: 6/22/2022 3of4
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Required Report to
SBEC

Investigation

Report by Principal

a. To a position that required a different class of educator
certification as defined in 19 Administrative Code
230.33(b) (relating to Classes of Certificates);

b. To a position with a higher level of authority within the
principal class of certificate; or

c. To a position in an open-enrollment charter school or a
district of innovation that is equivalent to the positions
described above;

8. Had a reduction in base pay, excluding stipends, as com-
pared to the educator's base pay for the prior year at the
same school district;

9. Resigned due to working conditions that reasonably posed an
immediate threat of significant physical harm to the educator;
or

10. Any other relevant circumstances or facts.
19 TAC 249.17(d)

A superintendent shall report the educator’s resignation to SBEC if
the conditions set forth at Education Code 21.006 exist. [See DHB]
Education Code 21.006

A superintendent of a district, including a district of innovation, shall
complete an investigation of an educator that involves evidence
that the educator may have abused or otherwise committed an un-
lawful act, was involved in a romantic relationship with, or solicited
or engaged in sexual contact with a student or minor, despite the
educator’s resignation from employment before completion of the
investigation. Education Code 21.006(b-1); 19 TAC 249.14(d)(3)(C)

A person who serves as a principal in a district, including a district
of innovation, must notify the superintendent, and may be subject
to sanctions for failure to do so, not later than the seventh business
day after the date of an educator’s resignation following an alleged
incident of misconduct described by Education Code 21.006(b)
[see DP]. Education Code 21.006(b-2); 19 TAC 249.14(e)
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General All resignations shall be submitted in writing to the Superintendent

Requirements

At-Will Employees

Contract Employees

Withdrawal of

or other person designated by Board action in accordance with this
policy. The employee shall give reasonable notice and shall include
in the letter a statement of the reasons for resigning. A prepaid cer-
tified or registered letter of resignation shall be considered submit-
ted upon mailing.

The Superintendent shall be authorized to accept the resignation of
an at-will employee at any time. The Superintendent may delegate
to other administrators the authority to accept a resignation of an
at-will employee.

The Superintendent or other person designated by Board action
shall be authorized to receive a contract employee’s resignation ef-
fective at the end of the school year or submitted after the last day
of the school year and before the penalty-free resignation date. If
an employee provides a resignation to a supervisor who has not
been designated by the Board to accept resignations, the supervi-
sor shall instruct the employee to submit the resignation to the Su-
perintendent or other person designated by Board action. The res-
ignation requires no further action by the District and is accepted
upon receipt by the Superintendent or other person designated by
Board action.

The Superintendent or other person designated by Board action
shall be authorized to accept a contract employee’s resignation
submitted or effective at any other time. If an employee provides a
resignation to a supervisor who has not been designated by the
Board to accept resignations, the supervisor shall instruct the em-
ployee to submit the resignation to the Superintendent or other per-
son designated by Board action. The Superintendent or other per-
son designated by Board action shall either accept the resignation
or submit the matter to the Board in order to pursue sanctions al-
lowed by law.

Once submitted and accepted, the resignation of a contract em-

Resignation ployee may not be withdrawn without consent of the Board.
DATE ISSUED: 10/27/2021 ADOPTED: 1 of 1
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Board Authority

Consideration for
Open Positions

Probationary
Contract

Term Contract

(LEGAL)

Aboard is charged with the responsibility of governance of a dis-
trict; governance includes the making of responsible choices in
managing the finances and personnel of the district. Stidham v.
Anahuac Indep. Sch. Dist., Tex. Comm? of Educ. Decision No.
205-R2-687 (1990) (upholding reduction in force due to financial
exigency)

Adistrict is always free to change its organizational structure as it
seeks to increase its efficiency. Wassermman v. Nederland Indep.
Sch. Dist., Tex. Comm’ of Educ. Decision No. 171-R1-784 (1988)

The commissioner of education has held that, when a position is
eliminated due to a necessary reduction in force, a district must
transfer the employee to a different position if the teacher meets a
district’s objective criteria for that position. Objective criteria may
include credentials, education, experience, applying for the posi-
tion, and interviewing for the position. Adistrict need not offer a po-
sition to a teacher who refuses to apply and interview for an open
position. Amerson v. Houston Indep. Sch. Dist., Tex. Comm’ of
Educ. Decision No. 022-R2-1202 (2003)

A probationary contractemployee may be discharged at any time
for good cause as determined by the board. If the employee is pro-
testing proposed action to terminate a probationary contract before
the end of the contract period on the basis of a financial exigency
declared under Education Code 44.011 [see CEA], the employee is
entitled to a hearing in the manner provided under Education Code
21.207 for nonrenewal of a term contract [see DFBB] or a hearing
under Education Code Chapter 21, Subchapter F (hearings before
independent hearing examiner) [see DFD], as determined by the
board. Education Code 21.104(a), .1041(2)

A board may terminate a probationary contract at the end of the
contract period if in the board’s judgment such termination will
serve the best interests of the district. Education Code 21.103(a)

Aboard may terminate a term contract and discharge a term con-
tract employee at any time due to a financial exigency that requires
a reduction in personnel. Education Code 21.211(a)

An employee who is protesting proposed action to terminate a term
contract at any time on the basis of a financial exigency declared
under Education Code 44.011 [see CEA] that requires a reduction
in personnel must notify the board in writing not later than the tenth
day after the date the employee receives notice of the proposed
action. The employee is entitled to a hearing in the manner pro-
vided under Education Code 21.207 for nonrenewal of a term con-
tract [see DFBB] or a hearing under Education Code Chapter21,
Subchapter F (hearings before independent hearing examiner)

DATE ISSUED: 5/18/2017 1of2
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Continuing Contract

Financial Exigency

Hearing Examiner
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[see DFD], as determined by the board. Education Code 21.159(a),
(b)(2)

Ateacher employed under a continuing contract may be released
and the teacher’s employment terminated at the end of a school
year because of a necessary reduction of personnel by the district.
A necessary reduction of personnel shall be made primarily based
upon teacher appraisals administered under Education Code
21.352 in the specific teaching fields and other criteria as deter-
mined by the board. Education Code 21.157

Before a teacher employed under a continuing contract may be re-
leased because of a necessary reduction of personnel, the board
must notify the teacher in writing of the proposed action and the
grounds for the action. Education Code 21.158(a)

If the teacher desires to protest the proposed necessary reduction
of personnel, the teacher must notify the board in writing not later
than the tenth day after the date the teacher receives notice. Edu-
cation Code 21.159(a)

Ateacher who timely notifies the board is entitled to a hearingin a
manner provided under Education Code 21.207 for nonrenewal of
a term contract [see DFBB] or in the manner provided under Edu-
cation Code Chapter 21, Subchapter F (hearings before independ-
ent hearing examiner) [see DFD], as determined by the board. Ed-
ucation Code 21.169(b)

If the teacher does not timely request a hearing the board shall
take the appropriate action and notify the teacher in writing not
later than the 30th day after the date the board sentthe notice of
the proposed necessary reduction in personnel. Education Code
21.1589(c)

Aboard may adopt a resolution declaring a financial exigency for
the district. Education Code 44.011 [See CEA]

The independent hearing examiner process does not apply to a de-
cision to terminate a probationary or term contract before the end
of the contract period or terminate a continuing contract at any
time, based on a financial exigency declared under Education
Code 44.011 [see CEA] that requires a reduction in personnel, un-
less the board has decided to use this hearing process. Education
Code 21.251

Warn Act Local governments are not covered by the federal Worker Adjust-
ment and Retraining Notification Act (WARN Act) (plant closings
and mass layoffs). 20 C.F.R. 639.3(a)(ii)
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Plan to Reduce If the Superintendent determines that there is a need to reduce

Personnel Costs personnel costs, the Superintendent shall develop, in consultation
with the Board as necessary, a plan for reducing costs that may in-
clude one or more of the following:

Salary reductions [see DEA|;
Furloughs [see DEA];

Reductions in force of contract personnel due to financial exi-
gency, if the District meets the standard for declaring a finan-
cial exigency as defined by the commissioner [see CEA and
provisions at Reduction in Force Due to Financial Exigency,
below];

Reductions in force of contract personnel due to program
change [see DFFB]J; or

Other means of reducing personnel costs.

A plan to reduce personnel costs may include the reduction of per-
sonnel employed pursuant to employment arrangements not cov-
ered at Applicability, below.

See DCD for the termination at any time of at-will employ-
ment.

See DFAB for the termination of a probationary contract at the
end of the contract period.

See DFCA for the termination of a continuing contract, if appli-
cable.

See DCE for the termination at the end of the contract period
of a contract not governed by Chapter 21 of the Education
Code.

Reduction in Force The following provisions shall apply when a reduction in force due
Due to Financial to financial exigency requires:
Exigency
L 1. The nonrenewal or termination of a term contract;
Applicability
2. The termination of a probationary contract during the contract
period; or
3. The termination of a contract not governed by Chapter 21 of
the Education Code during the contract period.
Definitions Definitions used in this policy are as follows:

1.

DATE ISSUED: 11/11/2019
UPDATE 114
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“Nonrenewal” shall mean the termination of a term contract at
the end of the contract period.
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Employment Areas

2.

DFFA
(LOCAL)

“Discharge” shall mean termination of a contract during the
contract period.

A reduction in force may take place when the Superintendent rec-
ommends and the Board adopts a resolution declaring a financial
exigency. [See CEA] A determination of financial exigency consti-
tutes sufficient reason for nonrenewal or sufficient cause for dis-
charge.

When a reduction in force is to be implemented, the Superinten-
dent shall recommend the employment areas to be affected.

Employment areas may include, for example:

1.

& N o o

10.
11.
12.

=L

Elementary grades, levels, subjects, departments, or pro-
grams.

Secondary grades, levels, subjects, departments, or pro-
grams, including career and technical education subjects.

Special programs, such as gifted and talented, bilingual/ESL
programs, special education and related services, compensa-
tory education, or migrant education.

Disciplinary alternative education programs (DAEPs) and
other discipline management programs.

Counseling programs.
Library programs.
Nursing and other health services programs.

An educational support program that does not provide direct
instruction to students.

Other District-wide programs.
An individual campus.
Any administrative position, unit, or department.

Programs funded by state or federal grants or other dedicated
funding.

Other contractual positions.

The Superintendent’'s recommendation may address whether any
employment areas should be:

1k

DATE ISSUED: 11/11/2019
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Combined or adjusted (e.g., “elementary programs” and
“compensatory education programs” can be combined to
identify an employment area of “elementary compensatory
education programs”); and/or
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2. Applied on a District-wide or campus-wide basis (e.g., “the
counseling program at [named elementary campus]”).

The Board shall determine the employment areas to be affected.

Criteria for Decision The Superintendent shall apply the following criteria to the employ-
ees within an affected employment area when a reduction in force
will not result in the nonrenewal or discharge of all staff in the em-
ployment area. The criteria are listed in the order of importance
and shall be applied sequentially to the extent necessary to identify
the employees who least satisfy the criteria and therefore are sub-
ject to the reduction in force. For example, if all necessary reduc-
tions can be accomplished by applying the first criterion, it is not
necessary to apply the second criterion, and so forth.

1. Qualifications for Current or Projected Assignment: Certifica-
tion, multiple or composite certifications, bilingual certification,
licensure, endorsement, and/or specialized or advanced con-
tent-specific training or skills for the current or projected as-
signment.

2. Performance: Effectiveness, as reflected by the most recent
formal appraisal and, if available, consecutive formal apprais-
als from more than one year [see DNA] and any other written
evaluative information, including disciplinary information, from
the last 36 months. If the Superintendent at his or her discre-
tion decides that the documented performance differences
between two or more employees are too insubstantial to rely
upon, he or she may proceed to apply the remaining criteria in
the order listed below.

3. Extra Duties: Currently performing an extra-duty assignment,
such as department or grade-level chair, band director, ath-
letic coach, or activity sponsor.

4. Professional Background: Professional education and work
experience related to the current or projected assignment.

5.  Seniority: Length of service in the District, as measured from
the employee’s most recent date of hire.

Superintendent The Superintendent shall recommend to the Board the nonrenewal
Recommendation or discharge of the identified employees within the affected em-
ployment areas.

Board Vote After considering the Superintendent’s recommendations, the
Board shall determine the employees to be proposed for nonre-
newal or discharge, as appropriate.

DATE ISSUED: 11/11/2019 3ofb5
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Consideration for
Available Positions

Hearing Request

Nonrenewal: Term
Contract

Discharge: Chapter
21 Contract

DFFA
(LOCAL)

If the Board votes to propose nonrenewal of one or more employ-
ees, the Board shall specify the manner of hearing in accordance
with DFBB(LOCAL).

If the Board votes to propose discharge of one or more employees,
the Board shall determine whether the hearing will be conducted
by a TEA-appointed hearing examiner [see DFD] or will be a local
hearing under Education Code 21.207 [see DFBB].

The Superintendent shall provide each employee written notice of
the proposed nonrenewal or discharge, as applicable. The notice
shall include:

1. The proposed action, as applicable;
2. Astatement of the reason for the proposed action; and

3. Notice that the employee is entitled to a hearing of the type
determined by the Board.

An employee who has received notice of proposed nonrenewal or
discharge may apply for available positions for which he or she
wishes to be considered. The employee is responsible for review-
ing posted vacancies, submitting an application, and otherwise
complying with District procedures.

If the employee meets the District’s objective criteria for the posi-
tion and is the most qualified internal applicant, the District shall of-
fer the employee the position until:

1. Final action by the Board to end the employee’s contract, if
the employee does not request a hearing.

2.  The evidentiary hearing by the independent hearing examiner,
the Board, or other person designated in DFBB(LOCAL), if
the employee requests a hearing.

An employee receiving notice of proposed nonrenewal of a term
contract may request a hearing in accordance with DFBB.

An employee receiving notice of proposed discharge from a con-
tract governed by Chapter 21 of the Education Code may request a
hearing. The hearing shall be conducted in accordance with DFD
or the nonrenewal hearing process in DFBB, as determined by the
Board and specified in the notice of proposed discharge.

Discharge: An employee receiving notice of proposed discharge during the pe-
Non-Chapter 21 riod of an employment contract not governed by Chapter 21 of the
Contract Education Code may request a hearing before the Board or its de-
signee in accordance with DCE.
DATE ISSUED: 11/11/2019 4 of 5
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Final Action If the employee requests a hearing, the Board shall take final ac-

Hearing Requested tion after the hearing in accordance with DCE, DFBB, or DFD, as
applicable, and shall notify the employee in writing.

No Hearing If the employee does not request a hearing, the Board shall take fi-
Requested nal action in accordance with DCE, DFBB, or DFD, as applicable,
and shall notify the employee in writing.

DATE ISSUED: 11/11/2019 ADOPTED: 50f5
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Definitions
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This policy shall apply when a reduction in force due to a program
change requires the nonrenewal of a term contract. Aprogram
change may be due to, for example, a redirection of resources; ef-
forts to improve efficiency; a change in enrollment; a lack of stu-
dent response to particular course offerings; legislative revisions to
programs; or a reorganization or consolidation of two or more indi-
vidual schools, departments, or school districts.

Definitions used in this policy are as follows:

1.  “Programchange” shall mean any elimination, curtailment, or
reorganization of a program, department, school operation, or
curriculum offering, including, for example, a change in curric-
ulum objectives; a modification of the master schedule; the re-
structuring of an instructional delivery method; or a modifica-
tion or reorganization of staffing pattems in a department, on
a particular campus, or District-wide.

2.  “Nonrenewal” shall mean the termination of a term contract at
the end of the contract period.

A reduction in force may take place when the Superintendent rec-
ommends and the Board approves a program change. Adetermi-
nation of a program change constitutes sufficient reason for nonre-
newal.

When a reduction in force is to be implemented, the Superinten-
dent shall recommend the employment areas to be affected.

Employment areas may include, for example:

1. Elementary grades, levels, subjects, departments, or pro-
grams.

2. Secondary grades, levels, subjects, departments, or pro-
grams, including career and technical education subjects.

3. Special programs, such as gifted and talented, bilingual/ESL
programs, special education and related services, compensa-
tory education, or migrant education.

4. Disciplinary alternative education programs (DAEPs) and
other discipline management programs.

5. Counseling programs.
6. Library programs.
7. Nursing and other health services programs.
8.  An educational support program that does not provide direct
instruction to students.
DATE ISSUED: 7/13/2016 10of4
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9. Other District-wide programs.
10. An individual campus.
11. Any administrative position, unit, or department.

12. Programs funded by state or federal grants or other dedicated
funding.

13. Other contractual positions.

The Superintendent’s recommendation may address whether any
employment areas should be:

1. Combined or adjusted (e.g., “elementary programs” and
‘compensatory education programs” can be combined to
identify an employment area of “elementary compensatory
education programs”); and/or

2. Applied on a District-wide or campus-wide basis (e.g., “the
counseling program at [named elementary campus]”).

The Board shall determine the employment areas to be affected.

The Superintendent or designee shall apply the following criteria to
the employees within an affected employment area when a pro-
gram change will not result in the nonrenewal of all staff in the em-
ployment area. The criteriaare listed in the order of importance
and shall be applied sequentially to the extent necessary to identify
the employees who least satisfy the criteria and therefore are sub-
jectto the reduction in force. For example, if all necessary reduc-
tions can be accomplished by applying the first criterion, it is not
necessary to apply the second criterion, and so forth.

1. Qualifications for Current or Projected Assignment: Certifica-
tion, multiple or composite certifications, bilingual certification,
licensure, endorsement, and/or specialized or advanced con-
tent-specific training or skills for the currentor projected as-
signment.

2. Performance: Effectiveness, as reflected by:

a. The mostrecent formal appraisal and, if available, con-
secutive formal appraisals from more than one year(see
DNA]J; and

b.  Any other written evaluative information, including disci-
plinary information, from the last 36 months.

If the Superintendent or designee at his or her discretion de-
cides that the documented performance differences between
two or more employees are too insubstantial to rely upon, he
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Board Vote

Notice

Considerationfor
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Hearing Request

Final Action
Hearing Requested
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or she may proceed to apply the remaining criteria in the or-
der listed below.

3. Extra Duties: Currently performing an extra-duty assignment,
such as department or grade-level chair, band director, ath-
letic coach, or activity sponsor.

4. Professional Background: Professional education and work
experience related to the current or projected assignment.

5.  Seniority: Length of service in the District, as measured from
the employee’s most recent date of hire.

The Superintendent shall recommend to the Board the nonrenewal
of the identified employees within the affected employment areas.

After considering the Superintendent’s recommendations, the
Board shall determine the employees to be proposed for nonre-
newal, as appropriate. If the Board votes to propose nonrenewal of
one or more employees, the Board shall specify the manner of
hearing in accordance with DFBB(LOCAL).

The Superintendent or designee shall provide each employee writ-
ten notice of the proposed nonrenewal. The notice shall include a
statement of the reason for the proposed action and notice that the
employee is entitled to a hearing of the type determined by the
Board.

An employee who has received notice of proposed nonrenewal
may apply for available positions for which he or she wishes to be
considered. The employee is responsible for reviewing posted va-
cancies, submitting an application, and otherwise complying with
District procedures.

If the employee meets the District’s objective criteria for the posi-
tion and is the most qualified internal applicant, the District shall of-
fer the employee the position until:

1. Final action by the Board to end the employee’s contract, if
the employee does not request a hearing.

2.  The evidentiary hearing by the independent hearing exam-
iner, the Board, or other person designated in DFBB(LOCAL),
if the employee requests a hearing.

An employee receiving notice of proposed nonrenewal of a term
contract may request a hearing in accordance with DFBB.

If the employee requests a hearing, the Board shall take final ac-
tion after the hearing in accordance with DFBB and shall notify the
employee in writing.
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No Hearing If the employee does not request a hearing, the Board shall take fi-
Requested nal action in accordance with DFBB and shall notify the employee

in writing.
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Employee Free
Speech

Whistleblower
Protection

Definitions

(LEGAL)

District employees do not shed their constitutional rights to free-
dom of speech or expression at the schoolhouse gate.

However, neither an employee nor anyone else has an absolute
constitutional right to use all parts of a school building or its imme-
diate environs for unlimited expressive purposes. When a public
employee makes statements pursuant to his or her official duties,
the employee is not speaking as a citizen for First Amendment pur-
poses, and the Constitution does not insulate the communications
from employer discipline.

Garcetti v. Ceballos, 547 U.S. 410 (2006); Tinker v. Des Moines In-
dep. Cmty. Sch. Dist., 393 U.S. 503 (1969) [See also GKD]

A board or its agents shall not suspend or terminate the employ-
ment of, or take other adverse personnel action against, an em-
ployee who in good faith reports a violation of law by a district or
another public employee to an appropriate law enforcement au-
thority.

A “report” is made to an “appropriate law enforcement authority” if
the authority is a part of a state or local governmental entity or the
federal government that the employee in good faith believes is au-
thorized to:

1. Regulate under or enforce the law alleged to be violated in
the report; or

2. Investigate or prosecute a violation of criminal law.
Gov't Code 554.002

A supervisor who suspends or terminates the employment of or
takes an adverse personnel action against an employee for report-
ing a violation of law shall be subject to civil penalties. Gov't Code
554.008

“Employee” means an employee or appointed officer who is paid to
perform services for a district. It does not include independent con-
tractors. Gov't Code 554.001(4)

‘Law” means a state or federal statute, an ordinance of a local gov-
ernmental entity, or a rule adopted under a statute or ordinance.
Gov't Code 554.001(1)

A “good faith” belief that a violation of the law occurred means that:

1.  The employee believed that the conduct reported was a viola-
tion of law; and
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Whistleblower
Complaints

Initiate Grievance

(LEGAL)

2. The employee’s belief was reasonable in light of the em-
ployee’s training and experience.

Wichita County v. Hart, 917 S.W.2d 779 (Tex. 1996)

A “good faith” belief that a law enforcement authority is an appro-
priate one means:

1. The employee believed the governmental entity was author-
ized to:

a. Regulate under or enforce the law alleged to be violated
in the report, or

b. Investigate or prosecute a violation of criminal law; and

2. The employee’s belief was reasonable in light of the em-
ployee’s training and experience.

Tex. Dep't of Transp. v. Needham, 82 S.W.3d 314 (Tex. 2002)

An employee who alleges a violation of whistleblower protection
may sue a district for injunctive relief, actual damages, court costs,
and attorney’s fees, as well as other relief specified in Government
Code 554.003. Gov't Code 554.003

Before suing, an employee must initiate action under a district’s
grievance policy or other applicable policies concerning suspen-
sion or termination of employment or adverse personnel action.

The employee must invoke a district’s grievance procedure not
later than the 90th day after the date on which the alleged suspen-
sion, termination, or other adverse employment action occurred or
was discovered by the employee through reasonable diligence.

Legal Action If a board does not render a final decision before the 61st day after
grievance procedures are initiated, the employee may elect to:

1. Exhaust a district’s grievance procedures, in which case the
employee must sue not later than the 30th day after the date
those procedures are exhausted to obtain relief under Gov-
ernment Code Chapter 554; or

2. Terminate district grievance procedures and sue within the
timelines established by Government Code 554.005 and
554.006.

Gov't Code 554.005, 554.006 [See DGBA regarding grievance pro-

cedures]
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Burden of Proof

Affirmative Defense

Notice of Rights

Right to Report a
Crime

Protection for
Reporting Child
Abuse

(LEGAL)

If the employee brings a lawsuit, the employee has the burden of
proof unless the suspension, termination, or adverse personnel ac-
tion occurred within 90 days after the employee reported a violation
of law, in which case the suspension, termination, or adverse per-
sonnel action is presumed, subject to rebuttal, to be because the
employee made the report.

It is an affirmative defense to a whistleblower suit that the district
would have taken the action against the employee that forms the
basis of the suit based solely on information, observation, or evi-
dence that is not related to the fact that the employee made a re-
port protected under the whistleblower law.

Gov't Code 554.004

A board shall inform its employees of their rights regarding whistle-
blower protection by posting a sign in a prominent location in the
workplace. The design and content of the sign shall be as pre-
scribed by the attorney general. Gov't Code 554.009

A district employee may report a crime witnessed at the school to
any peace officer with authority to investigate the crime. A district
may not adopt a policy requiring a school employee to refrain from
reporting a crime witnessed at the school or to report a crime
witnessed at the school only to certain persons or peace officers.
Education Code 37.148

A district may not suspend or terminate the employment of, dis-
criminate against, or take other adverse employment action against
a professional employee who in good faith:

1.  Reports child abuse or neglect to:
a. The person’s supervisor,

b.  An administrator of the facility where the person is em-
ployed,

c. A state regulatory agency, or
d. Alaw enforcement agency; or

2. Initiates or cooperates with an investigation or proceeding by
a governmental entity relating to an allegation of child abuse
or neglect.

"Adverse employment action” means an action that affects an em-
ployee’s compensation, promotion, transfer, work assignment, or
performance evaluation, or any other employment action that
would dissuade a reasonable employee from making or supporting
a report of abuse or neglect under Family Code 261.101.

DATE ISSUED: 6/22/2022 3of7

UPDATE 119
DG(LEGAL)-P



Ore City ISD
230903

EMPLOYEE RIGHTS AND PRIVILEGES DG
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Disciplinary
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Abuse or
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Use of Physical
Force

Failure to Follow
Scope and Sequence

(LEGAL)

A person may sue for injunctive relief, damages, or both if the per-
son is suspended or terminated from the person’s employment; is
discriminated against; or suffers any other adverse employment ac-
tion.

A district employee who has a cause of action under the provisions
at Whistleblower Protection, above, may not bring an action under
Protection for Reporting Child Abuse.

Family Code 261.110(a)—(c), (I)

For purposes of the following provisions, “disciplinary proceeding”
means discharge or suspension of a professional employee, or ter-
mination or nonrenewal of a professional employee’s term contract.
[See DGC regarding immunity] Education Code 22.0512(b)

A district employee may not be subject to any disciplinary proceed-
ing resulting from an action taken in compliance with Education
Code 38.0041 [prevention of child abuse and other maltreatment,
see FFG]. Education Code 38.0041(g)

A professional employee may not be subject to disciplinary pro-
ceedings for the employee's use of physical force against a student
to the extent justified under Penal Code 9.62. This provision does
not prohibit a district from enforcing a policy relating to corporal
punishment or bringing a disciplinary proceeding against a profes-
sional employee of the district who violates the district policy relat-
ing to corporal punishment. Education Code 22.0512(a); Tex. Atty
Gen. Op. GA-0202 (2004)

Penal Code 9.62 provides that the use of force, other than deadly
force, against a person is justified:

1. If the actor is entrusted with the care, supervision, or admin-
istration of the person for a special purpose; and

2. When and to the degree the actor reasonably believes the
force is necessary to further the special purpose or to main-
tain discipline in a group.

Penal Code 9.62

A district may not penalize a teacher who does not follow a recom-
mended or designated scope and sequence for a subject in the re-
quired curriculum under Education Code 28.002(a) in a particular
grade level based on the teacher’s determination that the teacher's
students need more or less time in a specific area to demonstrate
proficiency in the essential knowledge and skills for that subject
and grade level [see EHAA].
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A district may take appropriate action with respect to a teacher for
conduct described above based on documented evidence of a defi-
ciency in classroom instruction obtained through observation or
substantiated and documented third-party information.

Education Code 28.0027(b), (c)

A board may not require an employee who acts in good faith to pay
for instructional materials or technological equipment that is dam-
aged, stolen, misplaced, or not returned. An employee may not
waive this provision by contract or any other means.

A district may enter into a written agreement with an employee
whereby the employee assumes financial responsibility for elec-
tronic instructional material or technological equipment usage off
school property or outside of a school-sponsored event in consid-
eration for the ability of the employee to use the electronic instruc-
tional material or technological equipment for personal business.

The written agreement shall be separate from the employee’s con-
tract of employment, if applicable, and shall clearly inform the em-
ployee of the amount of the financial responsibility and advise the
employee to consider obtaining appropriate insurance. An em-
ployee may not be required to enter into such an agreement as a
condition of employment.

Education Code 31.104(e); 19 TAC 66.107(c)

For any course or subject, including an innovative course, for a
grade level from kindergarten through grade 12, a teacher may not
be compelled to discuss a widely debated and currently controver-
sial issue of public policy or social affairs. Education Code
28.0022(a)

Note: For instructional requirements and prohibitions, including
requirements for student discussion, see EMB.

A district may not discharge, threaten to discharge, intimidate, or
coerce any permanent employee because the employee serves as
a juror or grand juror, or for the employee's attendance or sched-
uled attendance in connection with the service, in any court in the
United States. An employee who is discharged, threatened with
discharge, intimidated, or coerced is entitled to return to the same
employment that the employee held when summoned for jury or
grand jury service if the employee, as soon as practical after re-
lease from jury or grand jury service, gives the employer actual no-
tice that the employee intends to return. Civ. Prac. & Rem. Code
122.001
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A district may not discharge, discipline, reduce the salary of, or oth-
erwise penalize or discriminate against a school district employee
because of the employee’s compliance with a summons to appear
as a juror. For each regularly scheduled workday on which a
nonsalaried employee serves in any phase of jury service, a school
district shall pay the employee the employee’s normal daily com-
pensation [see DEC]. Education Code 22.006(a), (b)

A district shall provide a nonexempt employee a reasonable break
to express breast milk, each time the employee needs to express
breast milk for her nursing child, for one year after the child’s birth.
The district shall provide a place, other than a bathroom, that is
shielded from view and free from intrusion from coworkers and the
public, which may be used by an employee to express breast milk.

A district is not required to compensate the employee receiving
reasonable break time for any work time spent for such purpose.

A district that employs fewer than 50 employees is not subject to
these requirements if the requirements would impose an undue
hardship by causing the district significant difficulty or expense
when considered in relation to the size, financial resources, nature,
or structure of the district.

29 U.S.C. 207(r)

A district employee is entitled to express breast milk at the employ-
ee's workplace. Gov't Code 619.002

The district shall develop a written policy on the expression of
breast milk by employees under Government Code Chapter 619.
The policy must state that the district shall support the practice of
expressing breast milk and make reasonable accommodations for
the needs of employees who express breast milk.

A district shall provide a reasonable amount of break time for an
employee to express breast milk each time the employee has need
to express the milk. The district shall provide a place, other than a
multiple user bathroom, that is shielded from view and free from in-
trusion from other employees and the public where the employee
can express breast milk.

A district may not suspend or terminate the employment of, or oth-
erwise discriminate against, an employee because the employee
has asserted the employee's rights under Government Code Chap-
ter 619. Government Code Chapter 619 does not create a private
or state cause of action against a district.

Gov't Code Ch. 619
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Charitable A board or a district employee may not directly or indirectly require
Contributions or coerce any district employee to:

1. Make a contribution to a charitable organization or in re-

sponse to a fund-raiser; or
2. Attend a meeting called for the purpose of soliciting charitable

contributions.

A board or district employee may not directly or indirectly require or
coerce any district employee to refrain from the same acts.

Education Code 22.011

Protection of Nurses A district may not suspend, terminate, or otherwise discipline or
discriminate against a nurse who refuses to engage in an act or
omission relating to patient care that:

1.

Would constitute grounds for reporting the nurse to the Board
of Nurse Examiners under Occupations Code Chapter 301,
Subchapter I;

Constitutes a minor incident, as defined at Occupations Code
301.419; or

Would violate Occupations Code Chapter 301 or a rule of the
Board of Nurse Examiners, if the nurse notifies the district at
the time of the refusal that this is the reason for refusing to
engage in the act or omission.

Occupations Code 301.352(a)
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Political The Board or any District employee may not directly or indirectly

Participation

Association
Membership

Labor Organizations

Collective
Bargaining
Prohibited

Strikes Prohibited

Penalties

DATE ISSUED: 7/1/2002

UPDATE 68
DGA(LEGAL)-P

require or coerce any teacher to refrain from participating in politi-
cal affairs in his or her community, state, or nation. Education Code
21.407(b)

The Board or any District employee may not directly or indirectly
require or coerce any teacher to join any group, club, committee,
organization, or association. Education Code Chapter 21 does not
abridge the right of an educator to join or refuse to join any profes-
sional association or organization. Education Code 21.407(a),
21.408

An individual may not be denied employment by the District be-
cause of the individual’s membership or nonmembership in a labor
organization. Govt Code 617.004

“Labor organization” means any organization in which employees
participate that exists, in whole or in part, to deal with one or more
employers concerning grievances, labor disputes, wages, hours of
employment, or working conditions. Govt Code 617.001

The Board may not enter into a collective bargaining contract with
a labor organization regarding wages, hours, or conditions of em-
ployment of District employees; nor shall it recognize a labor or-
ganization as the bargaining agent for a group of employees. Govt
Code 617.002

District employees may not strike or engage in an organized work
stoppage against the District. However, the right of an individual to
cease work shall not be abridged if the individual is not acting in
concert with others in an organized work stoppage. Govt Code
617.003(a), (c)

Any employee who participates in a strike or organized work stop-
page shall forfeit all reemployment rights and any other rights, ben-
efits, or privileges he or she enjoys as a result of public employ-
ment or former public employment. Govt Code 617.003(b)

1 of 1
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FREEDOM OF ASSOCIATION (LOCAL)
An employee’s participation in community, political, or employee or-
ganization activities shall be entirely voluntary and shall not:
1. Interfere with the employee’s performance of assigned duties
and responsibilities.
2. Resultin any political or social pressure being placed on stu-
dents, parents, or staff.
3. Involve trading on the employee’s position or title with the Dis-
trict.
Use of District Organizations representing professional, paraprofessional, or sup-
Facilities port employees may use District facilities with prior approval of the
appropriate administrator. Other groups composed of District em-
ployees may use District facilities in accordance with policy GKD.,
DATE ISSUED: 7/22/2004 ADOPTED: 10of 1
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EMPLOYEE RIGHTS AND PRIVILEGES DGB

PERSONNEL-MANAGEMENT RELATIONS (LEGAL)

Privileges to The District may distinguish among associations on the basis of

Employee proportionate membership if it ensures that any distinguishing poli-

Organizations cies and customs are reasonable and not coercive. San Antonio
Federation of Teachers v. San Antonio Indep. Sch. Dist., Comm. of
Ed. Dec. 77-R105 (1980)
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United States
Constitution

Texas Constitution

Federal Laws
Section 504

Americans with
Disabilities Act

Title IX

A district shall take no action abridging the freedom of speech or
the right of the people to petition the board for redress of griev-
ances. U.S. Const. Amend. I, XIV

A board may confine its meetings to specified subject matter and
may hold nonpublic sessions to transact business. But when a
board sits in public meetings to conduct public business and hear
the views of citizens, it may not discriminate between speakers on
the basis of the content of their speech or the message it conveys.
Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 U.S. 819,
828 (1995); City of Madison v. Wis. Emp. Rel. Comm’n, 429 U.S.
167, 174 (1976); Pickering v. Bd. of Educ., 391 U.S. 563, 568
(1968) [See DG]

Employees shall have the right, in a peaceable manner, to assem-
ble together for their common good and to apply to those invested
with the powers of government for redress of grievances or other
purposes, by petition, address, or remonstrance. Tex. Const. Art. |,
Sec. 27

There is no requirement that a board negotiate or even respond to
complaints. However, a board must stop, look, and listen and must
consider the petition, address, or remonstrance. Profl Ass’n of Col-
lege Educators v. El Paso County Cmty. [College] District, 678
S.W.2d 94 (Tex. App.—EI Paso 1984, writ refd n.r.e.)

A district that receives federal financial assistance, directly or indi-
rectly, and that employs 15 or more persons shall adopt grievance
procedures that incorporate appropriate due process standards
and that provide for the prompt and equitable resolution of com-
plaints alleging any action prohibited by Section 504 of the Reha-
bilitation Act of 1973. 34 C.F.R. 104.7(b), .11

A district that employs 50 or more persons shall adopt and publish
grievance procedures providing for prompt and equitable resolution
of complaints alleging any action that would be prohibited by the
Code of Federal Regulations, Title 28, Part 35 (Americans with
Disabilities Act regulations). 28 C.F.R. 35.107, .140

A district that receives federal financial assistance, directly or indi-
rectly, shall adopt and publish grievance procedures providing for
prompt and equitable resolution of employee complaints alleging
any action prohibited by Title IX of the Education Amendments of
1972. 34 C.F.R. 106.8(c),; North Haven Bd. of Educ. v. Bell, 456
U.S. 512 (1982) [For legally referenced material relating to Title 1X
grievance procedures, see FFH(LEGAL).]
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State Laws

Wages, Hours,
Conditions of Work

Representative

Employment Policy

The prohibition against collective bargaining and strikes [see DGA]
does not impair the right of employees to present grievances con-
cerning their wages, hours of employment, or conditions of work,
either individually or through a representative that does not claim
the right to strike. Gov't Code 617.005

The term “conditions of work” should be construed broadly to in-
clude any area of wages, hours or conditions of employment, and
any other matter that is appropriate for communications from em-
ployees to employer concerning an aspect of their relationship.
Atty. Gen. Op. JM-177 (1984); Corpus Christi Am. Fed’n of Teach-
ers v. Corpus Christi Indep. Sch. Dist., 572 S.W.2d 663 (Tex.
1978)

The statute protects grievances presented individually or individual
grievances presented collectively. Lubbock Prof'| Firefighters v.
City of Lubbock, 742 S.W.2d 413 (Tex. App.—Amarillo 1987, writ
refdn.r.e.)

A district cannot deny an employee’s representative, including an
attorney, the right to represent the employee at any stage of the
grievance procedure, so long as the employee designates the rep-
resentative and the representative does not claim the right to
strike. Lubbock Prof'l Firefighters v. City of Lubbock, 742 S.W.2d
413 (Tex. App.—Amarillo 1987, writ ref'd n.r.e.); Sayre v. Mullins,
681 S.W.2d 25 (Tex. 1984)

A district should meet with employees or their designated repre-
sentatives at reasonable times and places to hear grievances con-
cerning wages, hours of work, and conditions of work. The right to
present grievances is satisfied if employees have access to those
in a position of authority to air their grievances. However, that au-
thority is under no legal compulsion to take action to rectify the
matter. Atty. Gen. Op. H-422 (1974); Corpus Christi Indep. Sch.
Dist. v. Padilla, 709 S.W.2d 700 (Tex. App.—Corpus Christi, 1986,
no writ)

A district's employment policy must provide each employee with
the right to present grievances to the board.

The policy may not restrict the ability of an employee to communi-
cate directly with a member of the board regarding a matter relat-
ing to the operation of a district, except that the policy may prohibit
ex parte communication relating to:

1. A hearing under Education Code Chapter 21, Subchapter E
(Term Contracts) or F (Hearing Examiners); and
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Grievance Policy

Telephone
Representation

Audio Recording

Finality of Grades

Open Meetings Act

Closed Meeting

2. Another appeal or hearing in which ex parte communication
would be inappropriate pending a final decision by the board.

Education Code 11.1513

A district’s grievance policy must permit an employee to report a
grievance against a supervisor to a different supervisor if the em-
ployee alleges that the supervisor:

1. Violated the law in the workplace; or
2. Unlawfully harassed the employee.

If a district’s grievance policy provides for representation, the policy
must permit an employee’s representative to represent the em-
ployee through a telephone conference call at any formal griev-
ance proceeding, hearing, or conference at which the employee is
entitled to representation according to the policy. This provision ap-
plies to grievances under Education Code 11.171(a) and only if the
district has the equipment necessary for a telephone conference
call.

Education Code 11.171(a), (c)

A district’s grievance policy must permit an employee who reports
a grievance to make an audio recording of any meeting or pro-
ceeding at which the substance of a grievance that complies with
the policy is investigated or discussed. The implementation of an
employee’s authorization to make an audio recording may not re-
sult in a delay of any timeline provided by the grievance policy. A
district is not required to provide equipment for the employee to
make the recording. Education Code 11.171(b)

An examination or course grade issued by a classroom teacher is
final and may not be changed unless the grade is arbitrary, erro-
neous, or not consistent with a district’s grading policy applicable to
the grade, as determined by the board.

A board’s determination is not subject to appeal.
Education Code 28.0214

A board is not required to conduct an open meeting to hear a com-
plaint or charge against an employee. However, a board may not

conduct a closed meeting if the employee who is the subject of the
hearing requests a public hearing. Gov't Code 551.074 [See BEC]

A board may conduct a closed meeting on an employee complaint
to the extent required or provided by law. Gov't Code 551.082 [See
BEC]
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Record of An appeal of a board’s decision to the commissioner shall be de-

Proceedings

Whistleblower

cided based on a review of the record developed at the district
level. “Record” includes, at a minimum, an audible electronic
recording or written transcript of all oral testimony or argument. Ed-
ucation Code 7.057(c), ()

It is a district's responsibility to make and preserve the records of
the proceedings before the board. If a district fails to create and
preserve the record without good cause, all substantial evidence
issues that require missing portions of the record for resolution
shall be deemed against the district. The record shall include:

1. Atape recording or a transcript of the hearing at the local
level. If a tape recording is used:

a. The tape recording must be complete, audible, and
clear; and

b.  Each speaker must be clearly identified.

All evidence admitted;

All offers of proof;

All written pleadings, motions, and intermediate rulings;
A description of matters officially noticed;

If applicable, the decision of the hearing examiner;

N o o kA w D

A tape recording or transcript of the oral argument before the
board; and

8. The decision of the board.
19 TAC 157.1073(d)

Before bringing suit, an employee who seeks relief under Govern-

Complaints ment Code Chapter 554 (whistleblowers) must initiate action under
a district's grievance or appeal procedures relating to suspension
or termination of employment or adverse personnel action. Gov’t
Code 554.006 [See DG]

DATE ISSUED: 10/16/2013 4 of 4

UPDATE 98

DGBA(LEGAL)-P



Ore City ISD

230903
PERSONNEL-MANAGEMENT RELATIONS DGBA
EMPLOYEE COMPLAINTS/GRIEVANCES (LOCAL)
Complaints In this policy, the terms “complaint” and “grievance” shall have the
same meaning.
Other Complaint Employee complaints shall be filed in accordance with this policy,
Processes except as required by the policies listed below. Some of these poli-

Notice to Employees

Guiding Principles
Informal Process

cies require appeals to be submitted in accordance with DGBA af-
ter the relevant complaint process:

1. Complaints alleging discrimination, including violations of Title
IX (gender), Title VII (sex, race, color, religion, national origin),
ADEA (age), or Section 504 (disability), shall be submitted in
accordance with DIA.

2. Complaints alleging certain forms of harassment, including
harassment by a supervisor and violation of Title VI, shall be
submitted in accordance with DIA.

3. Complaints concerning retaliation relating to discrimination
and harassment shall be submitted in accordance with DIA.

4.  Complaints concerning instructional resources shall be sub-
mitted in accordance with the EF series.

5. Complaints concerning a commissioned peace officer who is
an employee of the District shall be submitted in accordance
with CKE.

6. Complaints concerning the proposed nonrenewal of a term
contract issued under Chapter 21 of the Education Code shall
be submitted in accordance with DFBB.

7. Complaints concerning the proposed termination or suspen-
sion without pay of an employee on a probationary, term, or
continuing contract issued under Chapter 21 of the Education
Code during the contract term shall be submitted in accord-
ance with DFAA, DFBA, or DFCA.

The District shall inform employees of this policy through appropri-
ate District publications.

The Board encourages employees to discuss their concerns with
their supervisor, principal, or other appropriate administrator who
has the authority to address the concerns. Concerns should be ex-
pressed as soon as possible to allow early resolution at the lowest
possible administrative level.

Informal resolution shall be encouraged but shall not extend any
deadlines in this policy, except by mutual written consent.
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Direct Employees shall not be prohibited from communicating with a

Communication with
Board Members

Formal Process

Freedom from
Retaliation

Whistleblower
Complaints

Complaints Against
Supervisors

General Provisions
Filing

Scheduling
Conferences

member of the Board regarding District operations except when
communication between an employee and a Board member would
be inappropriate because of a pending hearing or appeal related to
the employee.

An employee may initiate the formal process described below by
timely filing a written complaint form.

Even after initiating the formal complaint process, employees are

encouraged to seek informal resolution of their concerns. An em-

ployee whose concerns are resolved may withdraw a formal com-
plaint at any time.

The process described in this policy shall not be construed to cre-
ate new or additional rights beyond those granted by law or Board
policy, nor to require a full evidentiary hearing or “mini-trial” at any
level.

Neither the Board nor any District employee shall unlawfully retali-
ate against an employee for bringing a concern or complaint.

Whistleblower complaints shall be filed within the time specified by
law and may be made to the Superintendent or designee beginning
at Level Two. Timelines for the employee and the District set out in
this policy may be shortened to allow the Board to make a final de-
cision within 60 calendar days of the initiation of the complaint.
[See DG]

Complaints alleging a violation of law by a supervisor may be
made to the Superintendent or designee. Complaint forms alleging
a violation of law by the Superintendent may be submitted directly
to the Board or designee.

Complaint forms and appeal notices may be filed by hand-delivery,
by electronic communication, including email and fax, or by U.S.
Mail. Hand-delivered filings shall be timely filed if received by the
appropriate administrator or designee by the close of business on
the deadline. Filings submitted by electronic communication shall
be timely filed if they are received by the close of business on the
deadline, as indicated by the date/time shown on the electronic
communication. Mail filings shall be timely filed if they are post-
marked by U.S. Mail on or before the deadline and received by the
appropriate administrator or designated representative no more
than three days after the deadline.

The District shall make reasonable attempts to schedule confer-
ences at a mutually agreeable time. If the employee fails to appear
at a scheduled conference, the District may hold the conference
and issue a decision in the employee’s absence.
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Response At Levels One and Two, “response” shall mean a written communi-
cation to the employee from the appropriate administrator. Re-
sponses may be hand-delivered, sent by electronic communication
to the employee’s email address of record, or sent by U.S. Mail to
the employee’s mailing address of record. Mailed responses shall
be timely if they are postmarked by U.S. Mail on or before the
deadline.
Days “Days” shall mean District business days, unless otherwise noted.
In calculating timelines under this policy, the day a document is
filed is “day zero.” The following business day is “day one.”
Representative “Representative” shall mean any person who or an organization

Consolidating
Complaints

Untimely Filings

Costs Incurred

that does not claim the right to strike and is designated by the em-
ployee to represent him or her in the complaint process.

The employee may designate a representative through written no-
tice to the District at any level of this process. The representative
may participate in person or by telephone conference call. If the
employee designates a representative with fewer than three days’
notice to the District before a scheduled conference or hearing, the
District may reschedule the conference or hearing to a later date, if
desired, in order to include the District’s counsel. The District may
be represented by counsel at any level of the process.

Complaints arising out of an event or a series of related events
shall be addressed in one complaint. Employees shall not file sep-
arate or serial complaints arising from any event or series of events
that have been or could have been addressed in a previous com-
plaint.

When two or more complaints are sufficiently similar in nature and
remedy sought to permit their resolution through one proceeding,
the District may consolidate the complaints.

All time limits shall be strictly followed unless modified by mutual
written consent.

If a complaint form or appeal notice is not timely filed, the com-
plaint may be dismissed, on written notice to the employee, at any
point during the complaint process. The employee may appeal the
dismissal by seeking review in writing within ten days from the date
of the written dismissal notice, starting at the level at which the
complaint was dismissed. Such appeal shall be limited to the issue
of timeliness.

Each party shall pay its own costs incurred in the course of the
complaint.
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Complaint and
Appeal Forms

Audio Recording

Complaints and appeals under this policy shall be submitted in
writing on a form provided by the District.

Copies of any documents that support the complaint should be at-
tached to the complaint form. If the employee does not have copies
of these documents, they may be presented at the Level One con-
ference. After the Level One conference, no new documents may
be submitted by the employee unless the employee did not know
the documents existed before the Level One conference.

A complaint or appeal form that is incomplete in any material as-
pect may be dismissed but may be refiled with all the required in-
formation if the refiling is within the designated time for filing.

As provided by law, an employee shall be permitted to make an au-
dio recording of a conference or hearing under this policy at which
the substance of the employee’s complaint is discussed. The em-
ployee shall notify all attendees present that an audio recording is
taking place.

Level One Complaint forms must be filed:

1. Within 15 days of the date the employee first knew, or with
reasonable diligence should have known, of the decision or
action giving rise to the complaint or grievance; and

2. With the lowest level administrator who has the authority to
remedy the alleged problem.

In most circumstances, employees on a school campus shall
file Level One complaints with the campus principal; other
District employees shall file Level One complaints with their
immediate supervisor.

If the only administrator who has authority to remedy the al-
leged problem is the Superintendent or designee, the com-
plaint may begin at Level Two following the procedure, includ-
ing deadlines, for filing the complaint form at Level One.

If the complaint is not filed with the appropriate administrator, the

receiving administrator must note the date and time the complaint

form was received and immediately forward the complaint form to
the appropriate administrator.

The appropriate administrator shall investigate as necessary and

schedule a conference with the employee within ten days after re-

ceipt of the written complaint. The administrator may set reasona-
ble time limits for the conference.
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Absent extenuating circumstances, the administrator shall provide
the employee a written response within ten days following the con-
ference. The written response shall set forth the basis of the deci-
sion. In reaching a decision, the administrator may consider infor-
mation provided at the Level One conference and any other
relevant documents or information the administrator believes will
help resolve the complaint.

Level Two If the employee did not receive the relief requested at Level One or
if the time for a response has expired, the employee may request a
conference with the Superintendent or designee to appeal the
Level One decision.

The appeal notice must be filed in writing, on a form provided by
the District, within ten days of the date of the written Level One
response or, if no response was received, within ten days of the
Level One response deadline.

After receiving notice of the appeal, the Level One administrator
shall prepare and forward a record of the Level One complaint to
the Level Two administrator. The employee may request a copy of
the Level One record.

The Level One record shall include:
1. The original complaint form and any attachments.
2. All other documents submitted by the employee at Level One.

3. The written response issued at Level One and any attach-
ments.

4.  All other documents relied upon by the Level One administra-
tor in reaching the Level One decision.

The Superintendent or designee shall schedule a conference
within ten days after the appeal notice is filed. The conference shall
be limited to the issues and documents considered at Level One.
At the conference, the employee may provide information concern-
ing any documents or information relied upon by the administration
for the Level One decision. The Superintendent or designee may
set reasonable time limits for the conference.

The Superintendent or designee shall provide the employee a writ-
ten response within ten days following the conference. The written
response shall set forth the basis of the decision. In reaching a de-
cision, the Superintendent or designee may consider the Level
One record, information provided at the Level Two conference, and
any other relevant documents or information the Superintendent or
designee believes will help resolve the complaint.
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Recordings of the Level One and Level Two conferences, if any,
shall be maintained with the Level One and Level Two records.

Level Three If the employee did not receive the relief requested at Level Two or
if the time for a response has expired, the employee may appeal
the decision to the Board.

The appeal notice must be filed in writing, on a form provided by
the District, within ten days of the date of the written Level Two re-
sponse or, if no response was received, within ten days of the
Level Two response deadline.

The Superintendent or designee shall inform the employee of the
date, time, and place of the Board meeting at which the complaint
will be on the agenda for presentation to the Board.

The Superintendent or designee shall provide the Board the record
of the Level Two appeal. The employee may request a copy of the
Level Two record.

The Level Two record shall include:
1. The Level One record.
2. The notice of appeal from Level One to Level Two.

3. The written response issued at Level Two and any attach-
ments.

4.  All other documents relied upon by the administration in
reaching the Level Two decision.

The appeal shall be limited to the issues and documents consid-
ered at Level Two, except that if at the Level Three hearing the ad-
ministration intends to rely on evidence not included in the Level
Two record, the administration shall provide the employee notice of
the nature of the evidence at least three days before the hearing.

The District shall determine whether the complaint will be pre-
sented in open or closed meeting in accordance with the Texas
Open Meetings Act and other applicable law. [See BE]

The presiding officer may set reasonable time limits and guidelines
for the presentation, including an opportunity for the employee and
administration to each make a presentation and provide rebuttal
and an opportunity for questioning by the Board. The Board shall
hear the complaint and may request that the administration provide
an explanation for the decisions at the preceding levels.

In addition to any other record of the Board meeting required by
law, the Board shall prepare a separate record of the Level Three
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presentation. The Level Three presentation, including the presenta-
tion by the employee or the employee’s representative, any
presentation from the administration, and questions from the Board
with responses, shall be recorded by audio recording, video/audio
recording, or court reporter.

The Board shall then consider the complaint. It may give notice of
its decision orally or in writing at any time up to and including the
next regularly scheduled Board meeting. if the Board does not
make a decision regarding the complaint by the end of the next
regularly scheduled meeting, the lack of a response by the Board
upholds the administrative decision at Level Two.
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Public Servants

Electronic
Communication
Policy

Public Information
on Private Device

(LEGAL)

Educators shall comply with standard practices and ethical conduct
toward students, professional colleagues, school officials, parents,
and members of the community and shall safeguard academic
freedom.

The State Board for Educator Certification (SBEC) shall provide for
the adoption, amendment, and enforcement of an educator’s code
of ethics [see DH(EXHIBIT)]. SBEC is solely responsible for en-
forcing the ethics code for purposes related to certification discipli-
hary proceedings.

Education Code 21.041(b)(8); 19 TAC 247.1(b), (c)

All district employees are “public servants” and therefore subject to
Title VIII of the Penal Code, regarding offenses against public ad-
ministration, including restrictions on the acceptance of illegal gifts,
honoraria and expenses, and abuse of office. Penal Code
1.07(a)(41), Title VIl [See DBD and BBFA]

"Electronic communication" means any communication facilitated
by the use of any electronic device, including a telephone, cellular
telephone, computer, computer network, personal data assistant,
or pager. The term includes emails, text messages, instant mes-
sages, and any communications made through a website, including
a social media website or a social networking website.

A school district shall adopt a written policy concerning electronic
communications between a school employee and a student en-
rolled in the district.

The policy adopted under this section must:

1. Include provisions designed to prevent improper electronic
communications between a school employee and a student;

2. Allow a school employee to elect to not disclose to students
the employee's personal telephone number or email address;
and

3. Include provisions instructing a school employee about the
proper method for notifying appropriate local administrators
about an incident in which a student engages in improper
communications with the school employee.

Education Code 38.027

A current or former board member or employee of a district who
maintains public information on a privately owned device shall:
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1. Forward or transfer the public information to the district or a
district server to be preserved as provided by Government
Code 552.004(a); or

2. Preserve the public information in its original form in a backup
or archive and on the privately owned device for the time de-
scribed under 552.004(a).

Gov't Code 552.004(b) [See GB]

A person is not eligible to receive a service retirement annuity from
the Teacher Retirement System (TRS) if the person is convicted of
a qualifying felony and the victim is a student.

"Qualifying felony" means an offense that is punishable as a felony
under the following sections of the Penal Code:

1. Section 21.02 (continuous sexual abuse of young child or dis-
abled individual);

2.  Section 21.12 (improper relationship between educator and
student); or

3. Section 22.011 (sexual assault) or Section 22.021 (aggra-
vated sexual assault).

The term includes any federal offense that contains elements that
are substantially similar to the elements of a felony offense de-
scribed above.

Not later than the 30th day after the date of a person's conviction
for a qualifying felony, the school at which the person was em-
ployed shall provide written notice of the conviction to TRS. The
notice must comply with rules adopted by TRS.

Gov't Code 824.009

A district may not prohibit a school employee who holds a license
to carry a handgun under Government Code, Chapter 411, Sub-
chapter H, from transporting or storing a handgun or other firearm
or ammunition in a locked, privately owned or leased motor vehicle
in a parking lot, parking garage, or other parking area provided by
the district and may not regulate the manner in which the handgun,
firearm, or ammunition is stored in the vehicle, provided that the
handgun, firearm, or ammunition is not in plain view.

This does not authorize a person to possess, transport, or store a
handgun, a firearm, or ammunition in violation of Education Code
37.125, Penal Code 46.03, or other law. [See GKA]

Education Code 37.0815
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(LEGAL)

A board shall prohibit smoking or using e-cigarettes or tobacco
products at a school-related or school-sanctioned activity on or off
school property.

A board shall ensure that district personnel enforce the policies on
school property.

Education Code 38.006(b) [See also FNCD and GKA]

A board shall prohibit the use of alcoholic beverages at school-re-
lated or school-sanctioned activities on or off school property. Edu-
cation Code 38.007(a)

A district that receives a direct federal grant must agree to provide
a drug-free workplace by:

1. Publishing a statement notifying employees that the unlawful
manufacture, distribution, dispensation, possession, or use of
a controlled substance is prohibited in the district's workplace
and specifying the actions that will be taken against employ-
ees for violations of the prohibition;

2.  Establishing a drug-free awareness program to inform em-
ployees about:

a. The dangers of drug abuse in the workplace;
b.  The district’s policy of maintaining a drug-free workplace;

c. Available drug counseling, rehabilitation, and employee
assistance programs; and

d.  The penalties that may be imposed on employees for
drug abuse violations;

3. Making it a requirement that each employee to be engaged in
the performance of the grant be given a copy of the required
statement;

4.  Notifying the employee in the required statement that as a
condition of employment in the grant the employee will:

a. Abide by the terms of the statement; and

b.  Notify the district of any criminal drug statute conviction
for a violation occurring in the workplace no later than 5
days after the conviction;

5. Notifying the granting agency within 10 days after receiving
notice from an employee or otherwise receiving actual notice
of a conviction;
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6. Imposing a sanction on, or requiring the satisfactory participa-
tion in a drug abuse assistance or rehabilitation program by,
any employee who is convicted, as required by 41 U.S.C.
section 8104; and

7. Making a good faith effort to continue to maintain a drug-free
workplace through implementation of the above requirements.

41 U.S.C. 8103(a)(1)

Except as provided at Education Code 38.011(b), a district em-
ployee may not:

1. Knowingly sell, market, or distribute a dietary supplement that
contains performance-enhancing compounds to a primary or
secondary education student with whom the employee has
contact as part of the employee’s duties; or

2. Knowingly endorse or suggest the ingestion, intranasal appli-
cation, or inhalation of a dietary supplement that contains per-
formance-enhancing compounds by a primary or secondary
student with whom the employee has contact as part of the
employee’s duties.

An employee who violates items 1 or 2, above, commits a Class C
misdemeanor offense.

Education Code 38.011

A district may not enact, adopt, or enforce a rule, ordinance, order,
resolution, or other regulation that prohibits the possession of low-
THC cannabis, as authorized by Health and Safety Code Chapter
487. Health and Safety Code 487.201
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Each District employee shall perform his or her duties in accord-
ance with state and federal law, District policy, and ethical stand-
ards. The District holds all employees accountable to the Educa-
tors’ Code of Ethics. [See DH(EXHIBIT)]

Each District employee shall recognize and respect the rights of
students, parents, other employees, and members of the commu-
nity and shall work cooperatively with others to serve the best inter-
ests of the District.

An employee wishing to express concern, complaints, or criticism
shall do so through appropriate channels. [See DGBA]

Each employee shall comply with the standards of conduct set out
in this policy and with any other policies, regulations, and guide-
lines that impose duties, requirements, or standards attendant to
his or her status as a District employee. Violation of any policies,
regulations, or guidelines, including intentionally making a false
claim, offering a false statement, or refusing to cooperate with a
District investigation, may result in disciplinary action, including ter-
mination of employment. [See DCD and DF series]

The District prohibits the use, possession, or display of any firearm,
location-restricted knife, club, or prohibited weapon, as defined at
FNCG, on District property at all times.

No violation of this policy occurs when:

1. Use or possession of a firearm by a specific employee is au-
thorized by Board action. [See CKC]

2. ADistrict employee who holds a Texas handgun license
stores a handgun or other firearm in a locked vehicle in a
parking lot, parking garage, or other parking area provided by
the District, provided the handgun or other firearm is not in
plain view; or

3. The use, possession, or display of an otherwise prohibited
weapon takes place as part of a District-approved activity su-
pervised by proper authorities. [See FOD]

A certified employee, licensed employee, or any other employee
designated in writing by the Superintendent or a campus principal
may use electronic communication, as this term is defined by law,
with currently enrolled students only about matters within the scope
of the employee’s professional responsibilities.

Unless an exception has been made in accordance with the em-
ployee handbook or other administrative regulations, an employee
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shall not use a personal electronic communication platform, appli-
cation, or account to communicate with currently enrolled students.

Unless authorized above, all other employees are prohibited from
using electronic communication directly with students who are cur-
rently enrolled in the District. The employee handbook or other ad-
ministrative regulations shall further detail:

1. Exceptions for family and social relationships;

2. The circumstances under which an employee may use text
messaging to communicate with individual students or student
groups;

3. Hours of the day during which electronic communication is
discouraged or prohibited; and

4.  Other matters deemed appropriate by the Superintendent or
designee.

In accordance with ethical standards applicable to all District em-
ployees [see DH(EXHIBIT)], an employee shall be prohibited from
using electronic communications in a manner that constitutes pro-
hibited harassment or abuse of a District student; adversely affects
the student’s learning, mental health, or safety; includes threats of
violence against the student; reveals confidential information about
the student; or constitutes an inappropriate communication with a
student, as described in the Educators’ Code of Ethics.

An employee shall have no expectation of privacy in electronic
communications with students. Each employee shall comply with
the District’s requirements for records retention and destruction to
the extent those requirements apply to electronic communication.
[See CPC]

All employees shall be held to the same professional standards in
their public use of electronic communication as for any other public
conduct. If an employee’s use of electronic communication violates
state or federal law or District policy, or interferes with the em-
ployee’s ability to effectively perform his or her job duties, the em-
ployee is subject to disciplinary action, up to and including termina-
tion of employment.

In accordance with administrative regulations, an employee shall
notify his or her supervisor when a student engages in improper
electronic communication with the employee.

An employee shall not be required to disclose his or her personal

Information email address or personal phone number to a student.
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Each employee shall adhere to District safety rules and regulations
and shall report unsafe conditions or practices to the appropriate
supervisor.

An employee shall not engage in prohibited harassment, including
sexual harassment, of:

1. Other employees. [See DIA]

2. Students. [See FFH; see FFG regarding child abuse and ne-
glect.]

While acting in the course of employment, an employee shall not
engage in prohibited harassment, including sexual harassment, of
other persons, including Board members, vendors, contractors,
volunteers, or parents.

An employee shall report child abuse or neglect as required by law.
[See FFG]

An employee shall not form romantic or other inappropriate social

relationships with students. Any sexual relationship between a stu-
dent and a District employee is always prohibited, even if consen-

sual. [See FFH]

As required by law, the District shall notify the parent of a student
with whom an educator is alleged to have engaged in certain mis-
conduct. [See FFF]

An employee shall not smoke or use tobacco products or e-ciga-
rettes on District property, in District vehicles, or at school-related
activities. [See also GKA]

As a condition of employment, an employee shall abide by the
terms of the following drug-free workplace provisions. An employee
shall notify the Superintendent in writing if the employee is con-
victed for a violation of a criminal drug statute occurring in the
workplace in accordance with Arrests, Indictments, Convictions,
and Other Adjudications, below.

An employee shall not manufacture, distribute, dispense, possess,
use, or be under the influence of any of the following substances
during working hours while on District property or at school-related
activities during or outside of usual working hours:

1. Any controlled substance or dangerous drug as defined by
law, including but not limited to marijuana, any narcotic drug,
hallucinogen, stimulant, depressant, amphetamine, or barbitu-
rate.

2. Alcohol or any alcoholic beverage.

DATE ISSUED: 11/1/2022 Adopted: 3ofb

LDU 2022.03
DH(LOCAL)-B1

10/17/2022



Ore City ISD

230903
EMPLOYEE STANDARDS OF CONDUCT DH
(LOCAL)

3. Any abusable glue, aerosol paint, or any other chemical sub-
stance for inhalation.

4.  Any other intoxicant or mood-changing, mind-altering, or be-
havior-altering drug.

An employee need not be legally intoxicated to be considered “un-

der the influence” of a controlled substance.

Exceptions It shall not be considered a violation of this policy if the employee:

1. Manufactures, possesses, or dispenses a substance listed
above as part of the employee’s job responsibilities;

2. Uses or possesses a controlled substance or drug authorized
by a licensed physician prescribed for the employee’s per-
sonal use; or

3. Possesses a controlled substance or drug that a licensed
physician has prescribed for the employee’s child or other in-
dividual for whom the employee is a legal guardian.

Sanctions An employee who violates these drug-free workplace provisions
shall be subject to disciplinary sanctions. Sanctions may include:

1. Referral to drug and alcohol counseling or rehabilitation pro-
grams;

2. Referral to employee assistance programs;

3. Termination from employment with the District; and

4. Referral to appropriate law enforcement officials for prosecu-
tion.

Notice Employees shall receive a copy of this policy.

Arrests, Indictments,
Convictions, and
Other Adjudications

An employee shall notify his or her principal or immediate supervi-
sor within three calendar days of any arrest, indictment, conviction,
no contest or guilty plea, or other adjudication of the employee for
any felony, any offense involving moral turpitude, and any of the
other offenses as indicated below:

1. Crimes involving school property or funds;

2.  Crimes involving attempt by fraudulent or unauthorized
means to obtain or alter any certificate or permit that would
entitle any person to hold or obtain a position as an educator;

3. Crimes that occur wholly or in part on school property or at a
school-sponsored activity; or

4.  Crimes involving moral turpitude, which include:.
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Dishonesty; fraud; deceit; theft; misrepresentation;
Deliberate violence;

Base, vile, or depraved acts that are intended to arouse
or gratify the sexual desire of the actor;

Felony possession or conspiracy to possess, or any mis-
demeanor or felony transfer, sale, distribution, or con-
spiracy to transfer, sell, or distribute any controlled sub-
stance defined in Chapter 481 of the Health and Safety
Code;

Felony driving while intoxicated (DWI); or

Acts constituting abuse or neglect under the Texas Fam-
ily Code.

Dress and Grooming  An employee’s dress and grooming shall be clean, neat, in a man-
ner appropriate for his or her assignment, and in accordance with
any additional standards established by his or her supervisor and
approved by the Superintendent.
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Educators’ Code of Ethics

The Texas educator shall comply with standard practices and ethical conduct toward stu-
dents, professional colleagues, school officials, parents, and members of the community and
shall safeguard academic freedom. The Texas educator, in maintaining the dignity of the pro-
fession, shall respect and obey the law, demonstrate personal integrity, and exemplify hon-
esty and good moral character. The Texas educator, in exemplifying ethical relations with col-
leagues, shall extend just and equitable treatment to all members of the profession. The
Texas educator, in accepting a position of public trust, shall measure success by the pro-
gress of each student toward realization of his or her potential as an effective citizen. The
Texas educator, in fulfilling responsibilities in the community, shall cooperate with parents and
others to improve the public schools of the community. 19 TAC 247.1

Professional Ethical Conduct, Practices, and Performance

Standard 1.1. The educator shall not intentionally, knowingly, or recklessly engage in decep-
tive practices regarding official policies of the school district, educational institution, educator
preparation program, the Texas Education Agency, or the State Board for Educator Certifica-
tion (SBEC) and its certification process.

Standard 1.2. The educator shall not intentionally, knowingly, or recklessly misappropriate,
divert, or use monies, personnel, property, or equipment committed to his or her charge for
personal gain or advantage.

Standard 1.3. The educator shall not submit fraudulent requests for reimbursement, ex-
penses, or pay.

Standard 1.4. The educator shall not use institutional or professional privileges for personal
or partisan advantage.

Standard 1.5. The educator shall neither accept nor offer gratuities, gifts, or favors that impair
professional judgment or that are used to obtain special advantage. This standard shall not
restrict the acceptance of gifts or tokens offered and accepted openly from students, parents
of students, or other persons or organizations in recognition or appreciation of service.

Standard 1.6. The educator shall not falsify records, or direct or coerce others to do so.

Standard 1.7. The educator shall comply with state regulations, written local school board
policies, and other state and federal laws.

Standard 1.8. The educator shall apply for, accept, offer, or assign a position or a responsibil-
ity on the basis of professional qualifications.

Standard 1.9. The educator shall not make threats of violence against school district employ-
ees, school board members, students, or parents of students.

Standard 1.10. The educator shall be of good moral character and be worthy to instruct or
supervise the youth of this state.
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Standard 1.11. The educator shall not intentionally, knowingly, or recklessly misrepresent his
or her employment history, criminal history, and/or disciplinary record when applying for sub-
sequent employment.

Standard 1.12. The educator shall refrain from the illegal use, abuse, or distribution of con-
trolled substances, prescription drugs, and toxic inhalants.

Standard 1.13. The educator shall not be under the influence of alcohol or consume alcoholic
beverages on school property or during school activities when students are present.

Ethical Conduct Toward Professional Colleagues

Standard 2.1. The educator shall not reveal confidential health or personnel information con-
cerning colleagues unless disclosure serves lawful professional purposes or is required by
law.

Standard 2.2. The educator shall not harm others by knowingly making false statements
about a colleague or the school system.

Standard 2.3. The educator shall adhere to written local school board policies and state and
federal laws regarding the hiring, evaluation, and dismissal of personnel.

Standard 2.4. The educator shall not interfere with a colleague’s exercise of political, profes-
sional, or citizenship rights and responsibilities.

Standard 2.5. The educator shall not discriminate against or coerce a colleague on the basis
of race, color, religion, national origin, age, gender, disability, family status, or sexual orienta-
tion.

Standard 2.6. The educator shall not use coercive means or promise of special treatment in
order to influence professional decisions or colleagues.

Standard 2.7. The educator shall not retaliate against any individual who has filed a com-
plaint with the SBEC or who provides information for a disciplinary investigation or proceed-
ing under this chapter.

Standard 2.8. The educator shall not intentionally or knowingly subject a colleague to sexual
harassment.

Ethical Conduct Toward Students

Standard 3.1. The educator shall not reveal confidential information concerning students un-
less disclosure serves lawful professional purposes or is required by law.

Standard 3.2. The educator shall not intentionally, knowingly, or recklessly treat a student or
minor in a manner that adversely affects or endangers the learning, physical health, mental
health, or safety of the student or minor.

Standard 3.3. The educator shall not intentionally, knowingly, or recklessly misrepresent facts
regarding a student.
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Standard 3.4. The educator shall not exclude a student from participation in a program, deny
benefits to a student, or grant an advantage to a student on the basis of race, color, gender,
disability, national origin, religion, family status, or sexual orientation.

Standard 3.5. The educator shall not intentionally, knowingly, or recklessly engage in physical
mistreatment, neglect, or abuse of a student or minor.

Standard 3.6. The educator shall not solicit or engage in sexual conduct or a romantic rela-
tionship with a student or minor.

Standard 3.7. The educator shall not furnish alcohol or illegal/unauthorized drugs to any per-
son under 21 years of age unless the educator is a parent or guardian of that child or know-
ingly allow any person under 21 years of age unless the educator is a parent or guardian of
that child to consume alcohol or illegal/unauthorized drugs in the presence of the educator.

Standard 3.8. The educator shall maintain appropriate professional educator-student relation-
ships and boundaries based on a reasonably prudent educator standard.

Standard 3.9. The educator shall refrain from inappropriate communication with a student or
minor, including, but not limited to, electronic communication such as cell phone, text mes-
saging, email, instant messaging, blogging, or other social network communication. Factors
that may be considered in assessing whether the communication is inappropriate include, but
are not limited to:

1. The nature, purpose, timing, and amount of the communication:
2. The subject matter of the communication:

3. Whether the communication was made openly or the educator attempted to conceal the
communication;

4. Whether the communication could be reasonably interpreted as soliciting sexual contact
or a romantic relationship;

5. Whether the communication was sexually explicit; and

6.  Whether the communication involved discussion(s) of the physical or sexual attractive-
ness or the sexual history, activities, preferences, or fantasies of either the educator or
the student.

19 TAC 247.2
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Permissive Reports

Required Reports

Note: This policy applies to a district of innovation under Edu-
cation Code, Chapter 12A. [See AF]

The superintendent may notify the State Board for Educator Certifi-
cation (SBEC) of any educator misconduct that he or she believes
in good faith may be subject to sanctions under 19 Administrative
Code, Chapter 249, Disciplinary Proceedings, Sanctions, and Con-
tested Cases, and/or Chapter 247, Educators' Code of Ethics. 79
TAC 249.14(d)

A superintendent shall notify SBEC if:

1. An educator employed by or seeking employment with the
district, or an applicant or holder of an SBEC certificate, has a
criminal record and the district obtained information about the
educator’s criminal record by a means other than the criminal
history clearinghouse established by the Texas Department of
Public Safety under Government Code 411.0845;

2. An educator's employment at the district was terminated and
there is evidence that the educator engaged in misconduct
listed below [see Reportable Misconduct, below];

3. The educator submitted a notice of resignation and there is
evidence that the educator engaged in misconduct listed be-
low [see Reportable Misconduct, below]; or

4. The educator engaged in conduct that violated the assess-
ment instrument security procedures established under Edu-
cation Code 39.0301.

Education Code 21.006, 22.087; 19 TAC 249.14(d)

Reportable A superintendent shall make a report to SBEC under items 2 and
Misconduct 3, above, if an educator was terminated or resigned and there is
evidence that the educator:

1. Sexually or physically abused a student or minor or engaged
in any other illegal conduct with a student or minor;

2. Possessed, transferred, sold, or distributed a controlled sub-
stance, as defined by Health and Safety Code Chapter 481 or
by 21 U.S.C. 801 et seq.;

3. lllegally transferred, appropriated, or expended school prop-
erty or funds;

4. Attempted by fraudulent or unauthorized means to obtain or
alter any certificate or permit that would entitle the individual

DATE ISSUED: 11/11/2019 10f6
UPDATE 114

DHB(LEGAL)-P



Ore City ISD

230903
EMPLOYEE STANDARDS OF CONDUCT DHB
REPORTS TO STATE BOARD FOR EDUCATOR CERTIFICATION (LEGAL)

Investigation

Deadline to Report

to be employed in a position requiring such certificate or per-
mit or to receive additional compensation associated with a
position;

5. Committed a crime, any part of such crime having occurred
on school property or at a school-sponsored event; or

6. Solicited or engaged in sexual conduct or a romantic relation-
ship with a student or minor.

Education Code 21.006(b); 19 TAC 249.14(d)

A superintendent shall complete an investigation of an educator
that involves evidence that the educator may have engaged in mis-
conduct described above at Reportable Misconduct, items 1 and 6,
despite the educator's resignation from employment before com-
pletion of the investigation. Education Code 21.006(b-1); 19 TAC
249.14(d)(3)(C)

The superintendent shall promptly notify SBEC in writing by filing a
report within seven business days after the date the superintendent
receives a report from a principal [see DP(LEGAL)] or knew of the
circumstances described above. Education Code 21.006(c); 19
TAC 249.14(d) [See Required Reports, above]

Contents of Report The report must be in writing and in a form prescribed by SBEC
and may be filed through a confidential and secure internet portal
developed and maintained by SBEC. The report shall include the
name or names of any student or minor who is the victim of abuse
or unlawful conduct by an educator and the factual circumstances
requiring the report and the subject of the report by providing the
following available information:

1. Name and any aliases;

2. Certificate number, if any, or social security number;

3. Last known mailing address and home and daytime phone
numbers;

4.  All available contact information for any alleged victim or vic-
tims;

5.  Name or names and any available contact information of any
relevant witnesses to the circumstances requiring the report;

6. Current employment status of the subject, including any infor-
mation about proposed termination, notice of resignation, or
pending employment actions; and
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7. Involvement by a law enforcement or other agency, including
the name of the agency.
Education Code 21.006(c-1); 19 TAC 249.14(f)
The name of the student or minor is not public information under
the Public Information Act. [See GBAA] Education Code 21.006(h)
Notice A superintendent shall notify the board and the educator of the fil-
To the Board and ing of a written report with SBEC. The superintendent shall notify
Educator the board before filing the report. Education Code 21.006(d); 19
TAC 249.14(d)(3)(B)
Before Accepting Before accepting an employee's resignation that requires filing a
Resignation report, the superintendent shall inform the educator in writing that a

Exception to Notice
Requirements

Policy to Notify
Parents

Sanctions for Failure
to Report

Administrative

report will be filed and that sanctions against his or her certificate
may result as a consequence. 19 TAC 249.14(d)(3)(A)

A superintendent is not required to notify SBEC or file a report with
the board if, before the educator’s termination or resignation, the
superintendent:

1. Completes an investigation into an alleged incident of miscon-
duct for:

a. Abuse or unlawful act with a student or minor; or

b. Involvement in a romantic relationship with or solicitation
or engagement in sexual contact with a student or minor;
and

2. Determines the educator did not engage in the alleged inci-
dent of misconduct.

Education Code 21.006(c-2); 19 TAC 249.14(d)

The board shall adopt a policy under which notice is provided to
the parent or guardian of a student with whom an educator is al-
leged to have abused or otherwise committed an unlawful act with
a student or minor. [See FFF] Education Code 21.0061

SBEC shall determine whether to impose sanctions, including an
administrative penalty against a superintendent who fails to file a
report. Education Code 21.006(f); 19 TAC 249.14(d), (h), .15(b)(4)

If a superintendent is required to file a report and fails to file the re-

Penalty port by the required date, SBEC may impose an administrative
penalty of not less than $500 and not more than $10,000. SBEC
may not renew the certification of an educator against whom an
administrative penalty is imposed until the penalty is paid. Educa-
tion Code 21.006(i)
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Criminal Offense

Immunity

Definitions
Abuse

Reported Criminal
History

Solicitation of a

A superintendent required to file a report commits a state jail felony
if the superintendent fails to file the report by the required date with
intent to conceal an educator's criminal record or alleged incident
of misconduct. Education Code 21.006())

A superintendent or principal who, in good faith and while acting in

an official capacity, files a report with SBEC or communicates with

another superintendent or principal concerning an educator's crimi-
nal record or alleged incident of misconduct is immune from civil or
criminal liability that might otherwise be incurred or imposed. Edu-

cation Code 21.006(e)

“Abuse” includes the following acts or omissions:

1. Mental or emotional injury to a student or minor that results in
an observable and material impairment in the student’s or mi-
nor’'s development, learning, or psychological functioning;

2. Causing or permitting a student or minor to be in a situation in
which the student or minor sustains a mental or emotional in-
jury that results in an observable and material impairment in
the student’s or minor’s development, learning, or psychologi-
cal functioning;

3. Physical injury that results in substantial harm to a student or
minor, or the genuine threat of substantial harm from physical
injury to the student or minor, including an injury that is at vari-
ance with the history or explanation given and excluding an
accident or reasonable discipline; or

4.  Sexual conduct harmful to a student’s or minor’'s mental, emo-
tional, or physical welfare.

19 TAC 249.3(1)

“Reported criminal history” means information concerning any for-
mal criminal justice system charges and dispositions. The term in-
cludes arrests, detentions, indictments, criminal informations, con-
victions, deferred adjudications, and probations in any state or
federal jurisdiction. 19 TAC 249.3(44)

“Solicitation of a romantic relationship” means deliberate or re-

Romantic peated acts that can be reasonably interpreted as the solicitation
Relationship by an educator of a relationship with a student that is romantic in
nature. A romantic relationship is often characterized by a strong
emotional or sexual attachment and/or patterns of exclusivity, but
does not include appropriate educator-student relationships that
arise out of legitimate contexts such as familial connections or
longtime acquaintance. The following acts, considered in context,
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may constitute prima facie evidence of the solicitation by an educa-
tor of a romantic relationship with a student:

1.

DATE ISSUED: 11/11/2019
UPDATE 114
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Behavior, gestures, expressions, or communications with a
student that are unrelated to the educator’s job duties and evi-
dence a romantic intent or interest in the student, including
statements of love, affection, or attraction. Factors that may
be considered in determining the romantic intent of such com-
munications or behavior include:

a. The nature of the communications;
b.  The timing of the communications;
c. The extent of the communications;

d.  Whether the communications were made openly or se-
cretly;

e. The extent that the educator attempts to conceal the
communications;

f.  If the educator claims to be counseling a student, SBEC
may consider whether the educator’s job duties included
counseling, whether the educator reported the subject of
the counseling to the student’s guardians or to the ap-
propriate school personnel, or, in the case of alleged
abuse or neglect, whether the educator reported the
abuse or neglect to the appropriate authorities; and

g. Any other evidence tending to show the context of the
communications between educator and student.

Making inappropriate comments about a student’s body, cre-
ating or transmitting sexually suggestive photographs or im-
ages, or encouraging the student to transmit sexually sugges-
tive photographs or images.

Making sexually demeaning comments to a student.

Making comments about a student’s potential sexual perfor-
mance.

Requesting details of a student’s sexual history.

Requesting a date, sexual contact, or any activity intended for
the sexual gratification of the educator.

Engaging in conversations regarding the sexual problems,
preferences, or fantasies of either party.

Inappropriate hugging, kissing, or excessive touching.
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9. Providing the student with drugs or alcohol.

10. Violating written directives from school administrators regard-
ing the educator's behavior toward a student.

11. Suggestions that a romantic relationship is desired after the
student graduates, including post-graduation plans for dating
or marriage.

12. Any other acts tending to show that the educator solicited a
romantic relationship with the student.

19 TAC 249.3(51)
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Note: The provisions of this policy apply to a district of innova-

tion under Education Code, Chapter 12A. [See AF]

Definitions “Abuse” has the meaning assigned by Family Code 261.001(1).
“Employee” means a person who is employed by a school district,
district of innovation, charter school, service center, or shared ser-
vices arrangement and does not hold a certification issued by the
State Board for Educator Certification (SBEC) under Education
Code, Chapter 21, Subchapter B.
19 TAC 153.1201(b), (d)

Misconduct of Education Code 22.093 applies to a district employee who does

Noncertified not hold certification issued by SBEC or a school district teaching

Employees permit.

Notice to TEA of A person who serves as the superintendent shall notify the com-

Termination or missioner of education in writing by filing a report within seven

Resignation business days of the date the person either receives a report from

a principal or knew that an employee was terminated or resigned
from employment and there is evidence that the employee commit-
ted any of the following acts:

1. Abused or otherwise committed an unlawful act with a student
or minor; or

2. Was involved in a romantic relationship with or solicited or en-
gaged in sexual contact with a student or minor.

Principal Notification A person who serves as principal must notify the superintendent no
later than seven business days after an employee resigns or is ter-
minated following an alleged incident of misconduct described
above.

Investigation A superintendent shall complete an investigation of an employee if
there is reasonable cause to believe the employee may have en-
gaged in misconduct described above, despite the employee's res-
ignation from district employment before completion of the investi-
gation.

Form of Report The report must include:

1. The name or names of any student or minor who is the victim
of abuse or unlawful conduct by an employee;

2. The factual circumstances requiring the report and the subject
of the report by providing the following available information:
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a. Name and any aliases and certificate number, if any, or
social security number;

b. Last known mailing address and home and daytime
phone numbers;

c.  All available contact information for any alleged victim or
victims;

d.  Name or names and any available contact information of
any relevant witnesses to the circumstances requiring
the report;

e.  Current employment status of the subject, including any
information about proposed termination, notice of resig-
nation, or pending employment actions; and

f.  Involvement by a law enforcement or other agency, in-
cluding the name of the agency.

The name of the student or minor is not public information under
Government Code Chapter 552 (Public Information Act).
Notice to the Board A superintendent shall notify the board and the employee of the fil-
and Employee ing of the report.
Immunity A superintendent or principal who in good faith and while acting in

an official capacity files a report or makes a notification is immune
from civil or criminal liability that might otherwise be incurred or im-
posed.

Sanctions for Failure  The commissioner shall refer an educator who fails to file a report
to Report to SBEC, which will determine whether to impose sanctions
against the educator.

Criminal Offense A superintendent commits an offense if the superintendent fails to
timely file the report with intent to conceal an employee's criminal
record or alleged incident of misconduct.

A principal commits an offense if the principal fails to timely provide
notice with intent to conceal an employee's alleged incident of mis-
conduct.

An offense under Education Code 22.093(k) is a state jail felony.

Review of District The commissioner may review district records to ensure compli-
Records ance with the requirement to report misconduct.

Education Code 22.093; 19 TAC 153.1203
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Solicitation of Sexual “Solicitation of sexual contact” means deliberate or repeated acts

Contact that can be reasonably interpreted as the solicitation by an em-
ployee of a relationship with a student that is sexual in nature. So-
licitation of sexual contact is often characterized by a strong emo-
tional or sexual attachment and/or by patterns of exclusivity but
does not include appropriate relationships that arise out of legiti-
mate contexts such as familial connections or longtime acquaint-
ance. The following acts, considered in context, may constitute
prima facie evidence of the solicitation by an employee of sexual
contact with a student:

1. Behavior, gestures, expressions, or communications with a
student that are unrelated to the employee's job duties and
evidence a sexual intent or interest in the student, including
statements of love, affection, or attraction. Factors that may
be considered in determining the intent of such communica-
tions or behavior, include, without limitation:

a. The nature of the communications;
b.  The timing of the communications;
c. The extent of the communications;

d.  Whether the communications were made openly or se-
cretly;

e. The extent that the employee attempts to conceal the
communications;

f. If the employee claims to be counseling a student, the
commissioner of education may consider whether the
employee's job duties included counseling, whether the
employee reported the subject of the counseling to the
student's guardians or to the appropriate school person-
nel, or, in the case of alleged abuse or neglect, whether
the employee reported the abuse or neglect to the ap-
propriate authorities; and

g. Any other evidence tending to show the context of the
communications between employee and student;

2. Making inappropriate comments about a student's body, cre-
ating or transmitting sexually suggestive photographs or im-
ages, or encouraging the student to transmit sexually sugges-
tive photographs or images;

3.  Making sexually demeaning comments to a student;

4. Making comments about a student's potential sexual perfor-
mance;
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5. Requesting details of a student's sexual history;

6. Requesting a date, sexual contact, or any activity intended for
the sexual gratification of the employee;

7. Engaging in conversations regarding the sexual problems,
preferences, or fantasies of either party;

8. Inappropriate hugging, kissing, or excessive touching;

9. Providing the student with drugs or alcohol;

10. Violating written directives from school administrators regard-
ing the employee's behavior toward a student;

11. Suggestions that a romantic relationship is desired after the
student graduates, including post-graduation plans for dating
or marriage; and

12. Any other acts tending to show that the employee solicited

sexual contact with a student.

19 TAC 153.1201(a)
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Searches—General
Rule

Drug/Alcohol
Testing

Random Drug
Testing

Safety-Sensitive
Positions
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Citizens, including district employees, have a right to be free from
unreasonable searches and seizures. U.S. Const. Amendment IV:
Tex. Const. Art. [, Sec. 9

A district may search an employee or an employee’s property if:

1. There are reasonable grounds to believe that the search will
turn up evidence that the employee is guilty of work-related
misconduct; and

2. The search is reasonably related in scope to the circum-
stances that justified the interference in the first place.

O’Connor v. Ortega, 480 U.S. 709 (1987); New Jersey v. T.L.O.,
469 U.S. 325 (1985)

In addition, a district may search an employee’s workplace for non-
investigatory, work-related purposes, if there are reasonable
grounds to believe that the search will turn up evidence that the
employee is guilty of work-related misconduct. O'Connor v. Ortega,
480 U.S. 709 (1987)

Blood, urine, and breath tests of public employees to determine
drug use are searches under the Fourth Amendment of the U.S.
Constitution. Skinner v. Railway Labor Executives Ass'n, 489 U.S.
602 (1989)

A district may conduct drug tests, without a warrant and without in-
dividualized suspicion, when the test serves special governmental
needs that outweigh the individual's privacy expectation. Skinner v.
Railway Labor Executives Ass’n, 489 U.S. 602 (1989); Nat! Treas-
ury Employees Union v. Von Raab, 489 U.S. 656 (1989)

Random alcohol and drug testing of employees in “safety-sensi-
tive” positions may be permissible when the intrusiveness of the
search is minimal and a board is able to demonstrate that the drug-
testing program furthers its interest in ensuring the physical safety
of students. “Safety-sensitive” positions include those that involve
the handling of potentially dangerous equipment or hazardous sub-
stances in an environment including a large number of children.
Aubrey v. Sch. Bd. of LaFayette Parish, 148 F.3d 559 (5th Cir.
1998)

Note: The following testing requirements apply to employees
who operate commercial motor vehicles and are subject
to commercial driver’s license requirements in accord-
ance with federal regulations.
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Testing of Drivers

Commercial Motor
Vehicle Defined

Testing Procedures

Tests Required

No Refusal
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A district shall conduct testing, in accordance with federal regula-
tions, of commercial motor vehicle operators for use of alcohol or a
controlled substance that violates law or federal regulation.

49 U.S.C. 31306; 49 C.F.R. Part 382

A commercial motor vehicle is defined as a motor vehicle used to
transport passengers or property that:

1. Has a gross combination weight rating of 26,001 or more
pounds inclusive of a towed unit with a gross vehicle weight
rating of more than 10,000 pounds;

2. Has a gross vehicle weight rating of 26,001 or more pounds;
or

3. Is designed to transport 16 or more passengers, including the
driver.

49 C.FR. 382.107

A district shall ensure that all alcohol or controlled substances test-
ing conducted under 49 C.F.R. Part 382 complies with the proce-
dures set forth in 49 C.F.R. Part 40. 49 C.FR. 382.105

U.S. Department of Transportation (DOT) tests must be completely
separate from non-DOT tests in all respects. DOT tests must take
priority and must be conducted and completed before a non-DOT
test is begun. 49 C.F.R. 40.13

Required DOT testing includes:

1. Pre-employment controlled substance tests required under 49
C.F.R. 382.301 [see DBAA];

2. Post-accident alcohol or controlled substance tests required
under 49 C.F.R. 382.303;

3. Random alcohol or controlled substances tests required un-
der 49 C.F.R. 382.305;

4. Reasonable suspicion alcohol or controlled substance tests
required under 49 C.F.R. 382.307;

5.  Return-to-duty alcohol or controlled substances tests required
under 49 C.F.R. 382.309; or

6. Follow-up alcohol or controlled substance tests required un-
der 49 C.F.R. 382.311.

No driver shall refuse to submit to a required DOT test. A district
shall not permit a driver who refuses to submit to such tests to per-
form or continue to perform safety-sensitive functions.

49 C.FR. 382.211
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A district is not required to provide an evaluation by a substance
abuse professional or any subsequent recommended education or
treatment for an employee who has violated a drug and alcohol
regulation of the DOT.

However, if a district offers an employee an opportunity to return to
a safety-sensitive duty following a violation, the district must, be-
fore the employee again performs that duty, ensure that the em-
ployee receives an evaluation by a substance abuse professional
and that the employee successfully complies with the profes-
sional’s evaluation recommendations.

49 C.FR. 40.289

If a district permits an employee who has violated a DOT drug and
alcohol regulation to return to safety-sensitive functions, the district
must ensure that the employee takes a return-to-duty test. This test
cannot occur until after the substance abuse professional has de-
termined that the employee has successfully complied with pre-
scribed education and/or treatment. The employee must have a
negative drug test result and/or an alcohol test with an alcohol con-
centration of less than 0.02 before resuming performance of
safety-sensitive duties.

A district is not required to return an employee to safety-sensitive
duties because the employee has met the conditions described in
the preceding paragraph. Return-to-duty is a personnel decision
that the district has the discretion to make subject to legal require-
ments.

49 C.FR. 40.305(a)—(b)

A district shall provide educational materials that explain the fed-
eral requirements and the district's policies and procedures with re-
spect to meeting the requirements. The district shall ensure that a
copy of these materials is distributed to each driver before the start
of alcohol and controlled substances testing under 49 C.F.R. Part
382 and to each driver subsequently hired or transferred into a po-
sition that requires driving a commercial motor vehicle. Written no-
tice to representatives of employee organizations of the availability
of this information shall also be provided. The materials shall in-
clude detailed discussion of at least the items listed at 49 C.F.R.
382.601. 49 C.F.R. 382.601

A district required by federal safety regulations to conduct alcohol
and drug testing of an employee who holds a commercial driver's
license shall report the following information to the Department of
Public Safety:
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A valid positive result on an alcohol or drug test and whether
the specimen producing the result was a dilute specimen.
“Valid positive result” means an alcohol concentration of 0.04
or greater on an alcohol confirmation test, or a result at or
above the cutoff concentration levels listed in 49 C.F.R. 40.87
on a confirmation drug test. “Dilute specimen” means a speci-
men with creatinine and specific gravity values that are lower
than expected for human urine.

A refusal to provide a specimen for an alcohol or drug test.

An adulterated specimen or substituted specimen, as defined
at 49 C.F.R. 40.3, on an alcohol or drug test.

For purposes of this requirement, the term “employee” includes ap-
plicants for employment subject to pre-employment testing.

Transp. Code 644.251-.252; 49 C.F.R. 40.3
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Reasonable The District reserves the right to conduct searches when the Dis-

Suspicion Searches

Reasonable
Suspicion Alcohol
and Drug Testing

Federally Required
DOT Testing
Program

Drug-Related

trict has reasonable suspicion to believe that a search will uncover
evidence of work-related misconduct. The District may search the
employee, the employee’s personal items, work areas, lockers, and
private vehicles parked on District premises or worksites or used in
District business. Searches that reveal a violation of the District's
standards of conduct may result in disciplinary action. [See DH]

The District may remove an employee from duty and require test-
ing if there is reasonable suspicion that the employee is under the
influence of alcohol or drugs used in violation of District policy. The
determination of reasonable suspicion may be based on specific
observations of the appearance, behavior, speech, or body odors
of the employee whose motor ability, emotional equilibrium, or
mental acuity seems to be impaired while on duty or other relevant
information. Any employee who is asked to submit to drug or alco-
hol testing shall be given the opportunity to provide relevant infor-
mation about prescription or nonprescription medications that may
affect the screening.

A District employee who refuses to comply with a directive to sub-
mit to testing based upon reasonable suspicion shall be subject to
disciplinary action, up to and including termination.

A District employee confirmed to have violated the District's policy
pertaining to alcohol or drugs may be subject to disciplinary action.
[See DF series and DH]

Note: The following provisions apply to employees who are
covered by the federal Department of Transportation
(DOT) rules.

In accordance with DOT rules, the District shall establish an alco-
hol and controlled substances testing program to help prevent ac-
cidents and injuries resulting from the misuse of alcohol and con-
trolled substances by the drivers of commercial motor vehicles,
including school buses. The primary purpose of the testing pro-
gram is to prevent impaired employees from performing safety-
sensitive functions.

The Superintendent shall designate a District official who shall be
responsible for ensuring that information is disseminated to em-
ployees covered under this testing program regarding prohibited
driver conduct, alcohol and controlled substances tests, and the
consequences that follow positive test results.

The following constitute drug-related violations under the DOT

Violations rules:
DATE ISSUED: 6/27/2018 10f 3
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Alcohol Results
Between 0.02 and
0.04

Reasonable
Suspicion DOT
Testing

1. Refusing to submit to a required test for alcohol or controlled
substances.

2. Providing an adulterated, diluted, or a substituted specimen
on an alcohol or controlled substances test.

3.  Testing positive for alcohol, at a concentration of 0.04 or
above, in a post-accident test.

4. Testing positive for controlled substances in a post-accident
test.

5. Testing positive for alcohol, at a concentration of 0.04 or
above, in a random test.

6. Testing positive for controlled substances in a random test.

7.  Testing positive for alcohol, at a concentration of 0.04 or
above, in a reasonable suspicion test.

8. Testing positive for controlled substances in a reasonable
suspicion test.

An employee who operates a commercial motor vehicle, including
a bus, and commits a drug-related DOT violation as defined above
shall not be eligible for reinstatement as a driver.

In accordance with DOT rules, a driver tested under this policy and
found to have an alcohol concentration of 0.02 or greater, but less
than 0.04, shall be suspended from driving duties for at least 24
hours.

[In the event of a subsequent positive test result for alcohol of 0.02
or greater but less than 0.04, see the disciplinary consequences at
District-lmposed Consequences, below.]

Only supervisors specifically trained in accordance with federal
regulations may, based upon reasonable suspicion, remove a driv-
er from a safety-sensitive position and require testing for alcohol
and/or controlled substances. The determination of reasonable
suspicion shall be based on specific observations of the appear-
ance, behavior, speech, or body odors of the driver whose motor
ability, emotional equilibrium, or mental acuity seems to be im-
paired. Such observations must take place just preceding, during,
or just after the period of the workday that the driver is on duty.

The observations may include indication of the chronic and with-
drawal effects of controlled substances. Within 24 hours of the ob-
served behavior, the supervisor shall provide a signed, written rec-
ord documenting the observations leading to a controlled
substance reasonable suspicion test.
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District-Imposed
Consequences

In addition to the consequences established by federal law, a Dis-
trict employee confirmed to have violated the District’s policy per-
taining to alcohol or controlled substances, including a second or
subsequent positive test result for alcohol of 0.02 or greater but
less than 0.04, shall be subject to District-imposed discipline, as
determined by his or her supervisor and the Superintendent. Such
discipline may include any appropriate action from suspension
without pay during the period of removal from safety-sensitive func-
tions, up to and including termination of employment. [See DF se-
ries]

In cases where a driver is also employed in a nondriving capacity
by the District, disciplinary action imposed for violation of alcohol
and controlled substances policies shall apply to the employee’s
functions and duties that involve driving. Additionally, upon recom-
mendation of the employee’s supervisor, disciplinary measures up
to and including termination of employment with the District may be
considered.
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Hazard A district shall perform the following duties in compliance with the
Communication Act Hazard Communication Act:

Notice 1.

Education and 2.

Training

Workplace 4,

Chemical List

Safety Data Sheets 6.

DATE ISSUED: 7/13/2016
UPDATE 105
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Post and maintain adequate notice, at locations where notices
are normally posted, informing employees of their rights under
the Hazard Communication Act. Health and Safety Code
502.017(a)

Provide an education and training program for employees
who use or handle hazardous chemicals. “Employee” means
a person who may be or may have been exposed to hazard-
ous chemicals in the person’s workplace under normal oper-
ating conditions or foreseeable emergencies. Workers such
as office workers or accountants who encounter hazardous
chemicals only in nonroutine, isolated instances are not em-
ployees for purposes of these requirements. Health and
Safety Code 502.003(10),.009

Keep the written hazard communication program and a record
of each training session given to employees, including the
date, a roster of the employees who attended, the subjects
covered in the training session, and the names of the instruc-
tors. Records shall be maintained for at least five years.
Health and Safety Code 502.009(g)

Compile and maintain a workplace chemical list that contains
required information for each hazardous chemical normally
present in the workplace or temporary workplace in excess of
55 gallons or 500 pounds, or as determined by the e xecutive
commissioner of the Health and Human Services Commission
for certain highly toxic or dangerous hazardous chemicals.
The list must be readily available to employees and their rep-
resentatives. All employees shall be made aware of the list
before working with or in a work area containing hazardous
chemicals. Health and Safety Code 502.005(a), (c)

Update the list as necessary, but at least by December 31 of
each year, and maintain the list for atleast 30 years. Each
workplace chemical list shall be dated and signed by the per-
son responsible for compiling the information. Health and
Safety Code 502.005(b), (d)

Maintain a legible copy of the most current manufacturer’s
safety data sheets (SDS) for each hazardous chemical. If the
district does not have a current SDS for a hazardous chemical
when the chemical is received, the district shall request an
SDS in writing from the manufacturer or distributor in a timely
manner or otherwise obtain a current SDS. Safety data
sheets shall be readily available, on request, forreview by

10f 2
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Equipment

Labeling

Pest Control
Treatment Notice

DI
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employees or designated representatives at each workplace.
Health and Safety Code 502.006

7. Provide employees with appropriate personal protective
equipment. Health and Safety Code 502.017(b)

Alabel on an existing container of a hazardous chemical may not
be removed or defaced unless it is illegible, inaccurate, or does not
conform to the OSHA standard or other applicable labeling require-
ment. Primary and secondary containers must be relabeled in ac-
cordance with Health and Safety Code 502.007(a). An employee
may not be required to work with a hazardous chemical from an
unlabeled container except for a portable container intended for the
immediate use of the employee who performs the transfer. Health
and Safety Code 502.007

The chief administrator or building manager shall notify persons
who work in a district building of an indoor pest control treatment
by:

1. Posting the sign made available by the certified applicator or
technician in an area of common access that the persons are
likely to check on a regular basis at least 48 hours before
each planned treatment; and

2. Providing the pest control information sheet made available
by the certified applicator or technician to a person working in
the building on request.

Occupations Code 1951.455; 4 TAC 7.146, .147 [See CLB]
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Note: This policy addresses the prohibition against discrimina-
tion, harassment, and retaliation with respect to compen-
sation, terms, conditions, or privileges of employment.
For legally referenced material relating to the prohibition
against discrimination in hiring and discharging employ-
ees, see DAA(LEGAL).

For provisions related to harassment of students, includ-
ing the district’s response to sexual harassment as de-
fined by Title IX, see FFH,

Unlawful It is an unlawful employment practice for a district to discriminate

Employment against any individual with respect to his compensation, terms,

Discrimination conditions, or privileges of employment, because of such individu-
al's:

Race, color, or national origin;
Religion;
Sex;

Age;

o &~ b =

Disability; or
6. Genetic information [see DAB].

Federal Law Section 1981 of the Civil Rights Act of 1866 (Section 1981)—race.
42 U.S.C. 1981

Title VII of the Civil Rights Act of 1964 (Title VIl)—race, color, reli-
gion, sex, and national origin. 42 U.S.C. 2000e et seq.

Age Discrimination in Employment Act of 1967 (ADEA)—age, over
40. 29 U.S.C. 621 et seq.

Section 504 of the Rehabilitation Act of 1973 (Section 504)—disa-
bility in programs receiving federal funds. 29 U.S.C. 794

Title | of the Americans with Disabilities Act of 1990 (ADA)—disabil-
ity. 42 U.S.C. 12101 et seq.

Title Il of the Genetic Information Nondiscrimination Act of 2008
(GINA)—genetic information. 42 U.S.C. 2000ff et seq.

Note: Title VII, the ADA, and GINA do not apply to employers
unless the employer has 15 or more employees for each
working day in each of 20 or more calendar weeks in the
current or preceding calendar year. 42 U.S.C. 2000e(b);
42 U.S.C. 12111(5); 42 U.S.C. 2000ff(2)(B)
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State Law Texas Commission on Human Rights Act (TCHRA)—race, color,

Prohibition on
Retaliation

Harassment-Free
Workplace

Sexual Harassment

disability, religion, sex, national origin, age, and genetic infor-
mation. Labor Code 21.051, .402

State policy on employment of persons with disabilities. Human
Resources Code 121.003(f)

A district may not discriminate against any employee or applicant
for employment because the employee or applicant has opposed
any unlawful, discriminatory employment practices or participated
in the investigation of any complaint related to an unlawful, discrim-
inatory employment practice. 29 U.S.C. 623(d) (ADEA); 42 U.S.C.
2000e-3(a) (Title VII); 42 U.S.C. 12203 (ADA); Labor Code 21.055

Harassment on the basis of a protected characteristic is a violation
of Title VII. A district has an affirmative duty, under Title VI, to
maintain a working environment free of harassment on the basis of
sex, race, color, religion, and national origin. 42 U.S.C. 2000e, et
seq.; 29 C.FR. 1604.11(a), 1606.8(a)

Unwelcome sexual advances, requests for sexual favors, and other
verbal or physical conduct of a sexual nature constitute sexual har-
assment when:

1. Submission to such conduct is made either explicitly or implic-
itly a term or condition of an individual's employment;

2.  Submission to or rejection of such conduct by an individual is
used as the basis for employment decisions affecting such in-
dividual; or

3. Such conduct has the purpose or effect of unreasonably inter-
fering with an individual's work performance or creating an in-
timidating, hostile, or offensive working environment.

Where employment opportunities or benefits are granted because

of an individual's submission to the employer's sexual advances or
requests for sexual favors, the employer may be held liable for un-
lawful sex discrimination against other persons who were qualified
for but denied that employment opportunity or benefit.

29 C.F.R. 1604.11(a), (), (g); Labor Code 21.141

An employer commits an unlawful employment practice if sexual
harassment of an employee occurs and the employer or the em-
ployer's agents or supervisors know or should have known that the
conduct constituting sexual harassment was occurring; and fail to
take immediate and appropriate corrective action. Labor Code
21.142
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Same-Sex Same-sex sexual harassment constitutes sexual harassment.

Harassment Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998)

Criminal A public servant acting under color of the public servant’s office or

Offense—Official  employment commits an offense if the public servant intentionally

Oppression subjects another to sexual harassment.

A public servant acts under color of the public servant’s office or
employment if the person acts or purports to act in an official ca-
pacity or takes advantage of such actual or purported capacity.
“Sexual harassment” means unwelcome sexual advances, re-
quests for sexual favors, or other verbal or physical conduct of a
sexual nature, submission to which is made a term or condition of
a person’s exercise or enjoyment of any right, privilege, power, or
immunity, either explicitly or implicitly.

Penal Code 39.03(a)(3), (b), (c)

Unpaid Interns A district commits an unlawful employment practice if sexual har-
assment of an unpaid intern occurs and the district or its agents or
supervisors know or should have known that the conduct constitut-
ing sexual harassment was occurring, and fail to take immediate
and appropriate corrective action. Labor Code 21.1065

Prohibition on A district may not use public money to settle or otherwise pay a

Use of Public sexual harassment claim made against a person who is an elected

Funds or appointed member of the board or an officer or employee of the
district. Local Gov't Code 180.008

National Origin Ethnic slurs and other verbal or physical conduct relating to an indi-
Harassment vidual's national origin constitute harassment when this conduct:
1. Has the purpose or effect of creating an intimidating, hostile
or offensive working environment;
2. Has the purpose or effect of unreasonably interfering with an
individual's work performance; or
3. Otherwise adversely affects an individual's employment op-
portunities.
29 C.F.R. 1606.08(b)
Severe and Harassment violates Title VII if it is sufficiently severe and perva-
Pervasive sive to alter the conditions of employment. Pennsylvania State Po-
lice v. Suders, 542 U.S. 129 (2004)
Title VII does not prohibit all verbal and physical harassment in the
workplace. For example, harassment between men and women is
not automatically unlawful sexual harassment merely because the
DATE ISSUED: 10/27/2021 30of10
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Prevention

Responsibility for
Harassment by
Third Parties

Religious
Discrimination

Burden on Free
Exercise

Sex Discrimination
Pregnancy

words used have sexual content or connotations. Oncale v. Sun-
downer Offshore Services, Inc., 523 U.S. 75 (1 998)

A district should take all steps necessary to prevent unlawful har-
assment from occurring, such as affirmatively raising the subject,
expressing strong disapproval, developing appropriate penalties,
informing employees of their right to raise and how to raise the is-
sue of harassment under Title VII, and developing methods to sen-
sitize all concerned. 29 C.F.R. 1604.11(f)

A district is responsible for acts of unlawful harassment by fellow
employees and by nonemployees if the district, its agents, or its su-
pervisory employees knew or should have known of the conduct,
unless the district takes immediate and appropriate corrective ac-
tion. 29 C.FR. 1604.11(d), (e), 1606.8(d), (e)

When no tangible employment action is taken, a district may raise
the following affirmative defense:

1. That the district exercised reasonable care to prevent and
promptly correct any harassing behavior; and

2. That the employee unreasonably failed to take advantage of
any preventive or corrective opportunities provided by the em-
ployer or to avoid harm otherwise.

Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher
v. City of Boca Raton, 524 U.S. 775 (1998)

The prohibition against discrimination on the basis of religion in-
cludes all aspects of religious observances and practice, as well as
religious belief, unless a district demonstrates that it is unable to
reasonably accommodate an employee's or prospective em-
ployee's religious observance or practice without undue hardship
to the district's business. “Undue hardship” means more than a de
minimus (minimal) cost. 42 U.S.C. 2000e(j); 29 C.F.R. 1 605.2; La-
bor Code 21.108

A district may not substantially burden an employee's free exercise
of religion, unless the burden is in furtherance of a compelling gov-
ernmental interest and is the least restrictive means of furthering
that interest. Civ. Prac. & Rem. Code 110.003

The prohibition against discrimination because of sex includes dis-
crimination on the basis of pregnancy, childbirth, or related medical
conditions. A district shall treat women affected by pregnhancy,
childbirth, or related medical conditions the same as other employ-
ees for all employment-related purposes, including receipt of bene-
fits under fringe benefit programs. 42 U.S.C, 2000e(k); 29 C.ER.
1604.10; Labor Code 21.106
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Gay and
Transgender

Gender Stereotypes

Age Discrimination

Bona Fide
Employee Benefit
Plan

Disability
Discrimination

Discrimination
Based on Lack of
Disability

Definition of
Disability

The prohibition against discrimination because of sex includes dis-
crimination on the basis of an individual being gay or transgender.
Bostock v. Clayton County, Georgia, 17-1618, 2020 WL. 31466886,

(U.S. June 15, 2020)

A district may not evaluate employees by assuming or insisting that
they match the stereotype associated with their group. Price Water-
house v. Hopkins, 490 U.S. 228 (1989)

The prohibition against discrimination on the basis of age applies
only to discrimination against an individual 40 years of age or older.
29 U.S.C. 631; Labor Code 21.101

A district may take an employment action on the basis of age pur-
suant to a bona fide seniority system or a bona fide employee ben-
efit plan. However, a bona fide employee benefit plan shall not ex-
cuse the failure to hire any individual and no such benefit plan shall
require or permit the involuntary retirement of any individual be-
cause of age. 29 U.S.C. 623(f); Labor Code 21.102

A district may not discriminate against a qualified individual on the
basis of disability in job application procedures, hiring, advance-
ment, or discharge of employees, compensation, job training, and
other terms, conditions, and privileges of employment. 42 U.S.C.
12112(a); 29 C.F.R. 1630.4(b); Labor Code 21.051

In addition, each district that receives assistance under the Individ-
uals with Disabilities Education Act (IDEA) must make positive ef-
forts to employ, and advance in employment, qualified individuals
with disabilities in programs assisted by the IDEA. 34 C.FR.
300.177(b)

The ADA and the TCHRA do not provide a basis for a claim that an
individual was subject to discrimination because of the individual's
lack of disability. 42 U.S.C. 12201(g); 29 C.F.R. 1630.4(b); Labor
Code 21.005(c)

“Disability” means:

1. An actual disability: a physical or mental impairment [see defi-
nition, below] that substantially limits one or more of an indi-
vidual's major life activities;

2. Arecord of having such an impairment; or
3. Being regarded as having such an impairment.

An impairment that substantially limits one major life activity need
not limit other major life activities in order to be considered a disa-
bility. An impairment that is episodic or in remission is a disability if
it would substantially limit a major life activity when active.
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‘Regarded as” An individual meets the requirement of being “regarded as” having
Having an an impairment if the individual establishes that he or she has been
Impairment subjected to an action prohibited by the ADA because of an actual

Transitory and
Minor

Mitigating
Measures

Other Definitions

or perceived physical or mental impairment whether or not the im-
pairment limits or is perceived to limit a major life activity.

The “regarded as” prong of the definition does not apply to impair-
ments that are transitory or minor. A transitory impairment is one
with an actual or expected duration of six months or less. The
“transitory” exception does not apply to the “actual disability” or
“record of disability” prongs of the definition.

The determination of whether an impairment substantially limits a
major life activity shall be made without regard to the ameliorative
effects of mitigating measures, such as medication, medical sup-
plies, low-vision devices, prosthetics, hearing aids, mobility de-
vices, oxygen therapy, assistive technology, or learned behavioral
or adaptive neurological modifications.

The ameliorative effects of ordinary eyeglasses or contact lenses
shall be considered in determining whether an impairment substan-
tially limits a major life activity. Ordinary eyeglasses and contact
lenses are lenses that are intended to fully correct visual acuity or
to eliminate refractive error.

42 U.S.C. 12102(1), (3), (4); 29 C.FR. 1630.2(g), (j)(1); Labor
Code 21.002, .0021

“Physical or mental impairment” means:

Physical or 1. Any physiological disorder or condition, cosmetic disfigure-
Mental ment, or anatomical loss affecting one or more body systems,
Impairment such as neurological, musculoskeletal, special sense organs,
respiratory (including speech organs), cardiovascular, repro-
ductive, digestive, genitourinary, immune, circulatory, hemic,
lymphatic, skin, and endocrine; or
2. Any mental or psychological disorder, such as an intellectual
disability (formerly termed “mental retardation”), organic brain
syndrome, emotional or mental iliness, and specific learning
disabilities.
29 C.FR. 1630.2(h)
Major Life “Major life activities” include caring for oneself, performing manual
Activities tasks, seeing, hearing, eating, sleeping, walking, standing, sitting,
reaching, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, interacting with others,
and working.
DATE ISSUED: 10/27/2021 6 of 10
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“Major life activities” also include the operation of major bodily
functions, including functions of the immune system, special sense
organs and skin, normal cell growth, and digestive, genitourinary,
bowel, bladder, neurological, brain, respiratory, circulatory, cardio-
vascular, endocrine, hemic, lymphatic, musculoskeletal, and repro-
ductive functions. The operation of a major bodily function includes
the operation of an individual organ within the body system.

42 U.S.C. 12102(2); 29 C.FR. 1630.2(i); Labor Code 21.002

Qualified “Qualified individual” means an individual who:
Individual L o ) . )
1. Satisfies the requisite skill, experience, education, and other

job-related requirements of the employment position such in-
dividual holds or desires; and

2. With or without reasonable accommodation, can perform the
essential functions of such position. Consideration shall be
given to a district’s judgment as to what functions of a job are
essential. A written job description prepared before advertis-
ing or interviewing applicants for the job is evidence of the
job’s essential functions.

42 U.S.C. 12111(8); 29 C.FR. 1630.2(m)

Reasonable A district is required, absent undue hardship, to make a reasonable

Accommodations accommodation to an otherwise qualified individual who meets the
definition of disability under the “actual disability” or “record of disa-
bility” prongs. A district is not required to provide a reasonable ac-
commodation to an individual who meets the definition of disability
solely under the “regarded as” prong. 42 U.S.C. 12112(b)(5);
29 C.F.R. 1630.2(0)(4), .9; 29 U.S.C. 794; 34 C.F.R. 104.11; Labor
Code 21.128 [See DBB regarding medical examinations and in-
quiries under the Americans with Disabilities Act]

“Reasonable accommodation” includes:

1. Making existing facilities used by employees readily accessi-
ble to and usable by individuals with disabilities; and

2. Job restructuring, part-time or modified work schedules, reas-
signment to a vacant position, acquisition or modification of
equipment or devices, appropriate adjustment or modification
of examinations, training materials or policies, the provision of
qualified readers or interpreters, and other similar accommo-
dations for individuals with disabilities.

42 U.S.C. 12111(9); 29 C.FR. 1630.2(c0); 34 C.F.R. 104.12(b)
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Discrimination
Based on
Relationship

lllegal Drugs and
Alcohol

Drug Testing

Alcohol Use

Qualification
Standards

Direct Threat to
Health or Safety

Vision Standards

“Undue hardship” means an action requiring significant difficulty or
expense when considered in light of the nature and cost of the ac-
commodation needed, overall financial resources of the affected fa-
cility and the district, and other factors set out in law. 42 U.S.C.
12111(10); 29 C.FR. 1630.2(p); 34 C.F.R. 104.12(c)

A district shall not exclude or deny equal jobs or benefits to, or oth-
erwise discriminate against, a qualified individual because of the
known disability of an individual with whom the qualified individual
is known to have a family, business, social, or other relationship or
association. 42 U.S.C. 12112(b)(4); 29 C.F.R. 1630.8: 34 C.FR.
104.11

The term “qualified individual with a disability” does not include any
employee or applicant who is currently engaging in the illegal use
of drugs, when a district acts on the basis of such use.

A district is not prohibited from conducting drug testing of employ-
ees and applicants for the illegal use of drugs or making employ-
ment decisions based on the results of such tests.

42 U.S.C. 12114(c), (d); Labor Code 21.002(6)(A) [See DHE]

The term “qualified individual with a disability” does not include an
individual who is an alcoholic and whose current use of alcohol
prevents the employee from performing the duties of his or her job
or whose employment, by reason of such current alcohol abuse,
would constitute a direct threat to property or the safety of others.
42 U.S.C. 12114(a); 29 U.S.C. 705(20)(C); 29 C.F.R. 1630.3(a);
28 C.F.R. 35.104; Labor Code 21.002(6)(A)

Itis unlawful for a district to use qualification standards, employ-
ment tests, or other selection criteria that screen out or tend to
screen out an individual with a disability or a class of individuals
with disabilities, on the basis of disability, unless the standard, test,
or other selection criteria, as used by the district, is shown to be job
related for the position in question and is consistent with business
necessity. 29 C.F.R. 1630.10(a)

As a qualification standard, a district may require that an individual
not pose a direct threat to the health or safety of other individuals
in the workplace. “Direct threat” means a significant risk to the
health or safety of the individual or others that cannot be eliminated
by reasonable accommodation. 42 U.S.C. 12111(3); 29 C.FR.
1630.2(r); Labor Code 21.002(6)(B)

A district shall not use qualification standards, employment tests, or

and Tests other selection criteria based on an individual's uncorrected vision
unless the standard, test, or other selection criteria, as used by the
district, is shown to be job-related for the position in question and
DATE ISSUED: 10/27/2021 8 of 10
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Communicable
Diseases

Service Animals

Title IX

Equal Pay

Grievance
Procedures

Section 504

ADA

consistent with business necessity. 42 U.S.C. 12113(c); 29 C.F.R.
1630.10(b); Labor Code 21.115(b)

A district may refuse to assign or continue to assign an individual to
a job involving food handling if the individual has an infectious or
communicable disease that is transmitted to others through
handling of food. 42 U.S.C. 12113(e); 29 U.S.C. 705(20)(D); 29
C.F.R. 1630.16(e), Labor Code 21.002(6)(B)

A district that is subject to the jurisdiction of Title | of the ADA (em-
ployment discrimination) or to Section 504 of the Rehabilitation Act
(employment discrimination) shall comply with the reasonable ac-
commodation requirements of those laws with respect to service
animals. [See Reasonable Accommodations, above]

A district that is not subject to either Title | or Section 504 shall
comply with Title Il of the ADA (discrimination by public entity). An
employer that is subject to Title Il shall comply with 28 C.F.R. Part
35, including the requirements relating to service animals at 28
C.F.R. 35.136 [see FBA].

28 C.FR. 35.140

No person, on the basis of sex, shall be excluded from participation
in, denied the benefits of, or be subjected to discrimination by a
district receiving federal financial assistance. 20 U.S.C. 1681 [See
FB, FFH]

A district may not pay an employee at a rate less than the rate the
district pays employees of the opposite sex for equal work on jobs
the performance of which require equal skill, effort, or responsibility
and which are performed under similar working conditions. This
rule does not apply if the payment is pursuant to a seniority sys-
tem, a merit system, a system that measures earnings by quantity
or quality of production, or a differential based on any other factor
other than sex. 29 U.S.C. 206(d) (Equal Pay Act); 34 C.F.R. 106.54
(Title IX)

A district that receives federal financial assistance and that em-
ploys 15 or more persons shall adopt grievance procedures that in-
corporate appropriate due process standards and that provide for
the prompt and equitable resolution of complaints alleging any ac-
tion prohibited by Section 504 of the Rehabilitation Act. 34 C.FR.
104.7(b), .11

A district that employs 50 or more persons shall adopt and publish
grievance procedures providing for prompt and equitable resolution
of complaints alleging any action that would be prohibited by the
ADA. 28 C.FR. 35.107, .140
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Title IX

Compliance
Coordinators

Section 504

ADA

ADEA

Title IX

A district that receives federal financial assistance shall adopt and
publish grievance procedures providing for prompt and equitable
resolution of employee complaints alleging any action prohibited by
Title IX. 34 C.F.R. 106.8(c); North Haven Board of Education v.
Bell, 456 U.S. 512 (1982) [For legally referenced material relating
to Title IX grievance procedures, see FFH(LEGAL).]

A district that employs 15 or more persons shall designate at least
one person to coordinate its efforts to comply with Section 504 of
the Rehabilitation Act. The district’s Section 504 notification [see
DAA] shall also identify the responsible employee so designated.
34 C.FR. 104.7(a), .8(a)

A district that employs 50 or more persons shall designate at least
one employee to coordinate its efforts to comply with and carry out
its responsibilities under the ADA, including any investigation of
any complaint communicated to it alleging its noncompliance with
the ADA or alleging any actions that would be prohibited by the
ADA. The district shall make available to all interested individuals
the name, office address, and telephone number of the employee
or employees so designated. 28 C.F.R. 35.107(a)

A district shall designate at least one employee to coordinate its ef-
forts to comply with and carry out its responsibilities under the Age
Discrimination in Employment Act (ADEA), including investigation
of any complaints that the district receives alleging any actions that
are prohibited by the ADEA. A district shall notify its employees of
the identity of the responsible employee by name or title, address,
and telephone number. 34 C.F.R. 110.25(a), (b)

A district must designate and authorize at least one employee to
coordinate its efforts to comply with its responsibilities under Title
IX, which employee must be referred to as the “Title IX Coordina-
tor.” The district must notify applicants for admission and employ-
ment, students, parents or legal guardians, employees, and all pro-
fessional organizations holding professional agreements with the
district of the name or title, office address, electronic mail address,
and telephone number of the employee(s) so designated. 34 C.FR.
106.8(a)
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Note: This policy addresses discrimination, harassment, and

retaliation against District employees. For Title IX and
other provisions regarding discrimination, harassment,
and retaliation against students, see FFH. For reporting
requirements related to child abuse and neglect, see
FFG.

Definitions Solely for purposes of this policy, the term “employee” includes for-

Statement of
Nondiscrimination

Discrimination

Prohibited Conduct

Prohibited
Harassment

Examples
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mer employees, applicants for employment, and unpaid interns.

The District prohibits discrimination, including harassment, against
any employee on the basis of race, color, religion, sex, national
origin, age, disability, or any other basis prohibited by law. Retalia-
tion against anyone involved in the complaint process is a violation
of District policy and is prohibited.

Discrimination against an employee is defined as conduct directed
at an employee on the basis of race, color, religion, sex, national
origin, age, disability, or any other basis prohibited by law, that ad-
versely affects the employee’s employment.

In accordance with law, discrimination on the basis of sex includes
discrimination on the basis of biological sex, gender identity, sexual
orientation, gender stereotypes, or any other prohibited basis re-
lated to sex.

In this policy, the term “prohibited conduct” includes discrimination,
harassment, and retaliation as defined by this policy, even if the be-
havior does not rise to the level of unlawful conduct.

Prohibited conduct also includes sexual harassment as defined by
Title IX. [See FFH(LEGAL)]

Prohibited harassment of an employee is defined as physical, ver-
bal, or nonverbal conduct based on an employee’s race, color, reli-
gion, sex, national origin, age, disability, or any other basis prohib-
ited by law, when the conduct is so severe, persistent, or pervasive
that the conduct:

1. Has the purpose or effect of unreasonably interfering with the
employee’s work performance;

2. Creates an intimidating, threatening, hostile, or offensive work
environment; or

3. Otherwise adversely affects the employee’s performance, en-
vironment, or employment opportunities.

Examples of prohibited harassment may include offensive or de-
rogatory language directed at another person’s religious beliefs or
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practices, accent, skin color, gender identity, or need for workplace
accommodation; threatening or intimidating conduct: offensive
jokes, name calling, slurs, or rumors; cyberharassment: physical
aggression or assault; display of graffiti or printed material promot-
ing racial, ethnic, or other negative stereotypes; or other kinds of
aggressive conduct such as theft or damage to property.

Sex-Based As required by law, the District shall follow the procedures below at

Harassment Response to Sexual Harassment—Title 1X upon a report of sex-

Sexual Harassment

Examples

Reporting
Procedures

Definition of District
Officials

Title IX
Coordinator

DATE ISSUED: 7/3/2020
UPDATE 115
DIA(LOCAL)-B

based harassment, including sexual harassment, when such alle-
gations, if proved, would meet the definition of sexual harassment
under Title IX. [See FFH(LEGAL)]

Sexual harassment is a form of sex discrimination defined as un-
welcome sexual advances; requests for sexual favors: sexually
motivated physical, verbal, or nonverbal conduct; or other conduct
or communication of a sexual nature when:

1. Submission to the conduct is either explicitly or implicitly a
condition of an employee’s employment, or when submission
to or rejection of the conduct is the basis for an employment
action affecting the employee; or

2. The conduct is so severe, persistent, or pervasive that it has
the purpose or effect of unreasonably interfering with the em-
ployee’s work performance or creates an intimidating, threat-
ening, hostile, or offensive work environment.

Examples of sexual harassment may include sexual advances;
touching intimate body parts; coercing or forcing a sexual act on
another; jokes or conversations of a sexual nature: and other sex-
ually motivated conduct, contact, or communication, including elec-
tronic communication.

Any employee who believes that he or she has experienced pro-
hibited conduct or believes that another employee has experienced
prohibited conduct should immediately report the alleged acts. The
employee may report the alleged acts to his or her supervisor or
campus principal.

Alternatively, the employee may report the alleged acts to one of
the District officials below.

For the purposes of this policy, District officials are the Title IX coor-
dinator, the ADA/Section 504 coordinator, and the Superintendent.

Reports of discrimination based on sex, including sexual harass-
ment, may be directed to the designated Title IX coordinator. [See
DIA(EXHIBIT)]
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ADA / Section Reports of discrimination based on disability may be directed to the
504 Coordinator designated ADA/Section 504 coordinator. [See DIA(EXHIBIT)]
Superintendent The Superintendent shall serve as coordinator for purposes of Dis-

trict compliance with all other nondiscrimination laws.

Alternative An employee shall not be required to report prohibited conduct to

Reporting the person alleged to have committed the conduct. Reports con-

Procedures

Timely Reporting

Notice of Report

Investigation of
Reports Other Than
Title IX

Initial Assessment

Interim Action
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cerning prohibited conduct, including reports against the Title IX
coordinator or ADA/Section 504 coordinator, may be directed to the
Superintendent.

A report against the Superintendent may be made directly to the
Board. If a report is made directly to the Board, the Board shall ap-
point an appropriate person to conduct an investigation.

To ensure the District’s prompt investigation, reports of prohibited
conduct shall be made as soon as possible after the alleged act or
knowledge of the alleged act.

Any District supervisor who receives a report of prohibited conduct
shall immediately notify the appropriate District official listed above
and take any other steps required by this policy.

Any District employee who receives a report of prohibited conduct
based on sex, including sexual harassment, shall immediately no-
tify the Title IX coordinator.

The following procedures apply to all allegations of prohibited con-
duct other than allegations of harassment prohibited by Title 1X.
[See FFH(LEGAL)] For allegations of sex-based harassment that,
if proved, would meet the definition of sexual harassment under Ti-
tle IX, see the procedures below at Response to Sexual Harass-
ment—Title [X.

The District may request, but shall not require, a written report. If a
report is made orally, the District official shall reduce the report to
written form.

Upon receipt or notice of a report, the District official shall deter-
mine whether the allegations, if proved, would constitute prohibited
conduct as defined by this policy. If so, the District shall immedi-
ately authorize or undertake an investigation, regardless of
whether a criminal or regulatory investigation regarding the same
or similar allegations is pending.

If appropriate, the District shall promptly take interim action calcu-
lated to prevent prohibited conduct during the course of an investi-
gation.
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Investigation

District Action

Confidentiality

Appeal

Response to Sexual
Harassment—Title IX

General Response
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The investigation may be conducted by the District official or a de-
signee, such as the campus principal, or by a third party desig-
nated by the District, such as an attorney. When appropriate, the
principal or supervisor shall be involved in or informed of the inves-
tigation.

The investigation may consist of personal interviews with the per-
son making the report, the person against whom the report is filed,
and others with knowledge of the circumstances surrounding the
allegations. The investigation may also include analysis of other in-
formation or documents related to the allegations.

Absent extenuating circumstances, the investigation should be
completed within ten District business days from the date of the re-
port; however, the investigator shall take additional time if neces-
sary to complete a thorough investigation.

The investigator shall prepare a written report of the investigation.
The report shall be filed with the District official overseeing the in-
vestigation.

If the results of an investigation indicate that prohibited conduct oc-
curred, the District shall promptly respond by taking appropriate
disciplinary or corrective action reasonably calculated to address
the conduct.

The District may take action based on the results of an investiga-
tion, even if the conduct did not rise to the level of prohibited or un-
lawful conduct.

To the greatest extent possible, the District shall respect the
privacy of the complainant, persons against whom a report is filed,
and witnesses. Limited disclosures may be necessary in order to
conduct a thorough investigation and comply with applicable law.

A complainant who is dissatisfied with the outcome of the investi-
gation may appeal through DGBA(LOCAL), beginning at the appro-
priate level.

The complainant may have a right to file a complaint with appropri-
ate state or federal agencies.

For purposes of the District’s response to reports of harassment
prohibited by Title IX, definitions can be found in FFH(LEGAL).

When the District receives notice or an allegation of conduct that, if
proved, would meet the definition of sexual harassment under Title
IX, the Title IX coordinator shall promptly contact the complainant
to:
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o Discuss the availability of supportive measures and inform the
complainant that they are available, with or without the filing
of a formal complaint;

o Consider the complainant’s wishes with respect to supportive
measures; and

) Explain to the complainant the option and process for filing a
formal complaint.

The District’s response to sexual harassment shall treat complain-
ants and respondents equitably by offering supportive measures to
both parties, as appropriate, and by following the Title IX formal
complaint process before imposing disciplinary sanctions or other
actions that are not supportive measures against a respondent.

If a formal complaint is not filed, the District reserves the right to in-
vestigate and respond to prohibited conduct in accordance with
Board policies and administrative procedures.

To distinguish the process described below from the District’'s gen-
eral grievance policies [see DGBA, FNG, and GF], this policy re-
fers to the grievance process required by Title IX regulations for re-
sponding to formal complaints of sexual harassment as the
District’s “Title IX formal complaint process.”

The Superintendent shall ensure the development of a Title I1X for-
mal complaint process that complies with legal requirements. [See
FFH(LEGAL)] The formal complaint process shall be posted on the
District’'s website. In compliance with Title IX regulations, the Dis-
trict’s Title IX formal complaint process shall address the following
basic requirements:

1.  Equitable treatment of complainants and respondents;
2. An objective evaluation of all relevant evidence;

3. Arequirement that the Title IX coordinator, investigator, deci-
sion-maker, or any person designated to facilitate an informal
resolution process not have a conflict of interest or bias;

4. Apresumption that the respondent is not responsible for the
alleged sexual harassment until a determination is made at
the conclusion of the Title I1X formal complaint process;

5. Time frames that provide for a reasonably prompt conclusion
of the Title IX formal complaint process, including time frames
for appeals and any informal resolution process, and that al-
low for temporary delays or the limited extension of time
frames with good cause and written notice as required by law;
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6. A description of the possible disciplinary sanctions and reme-
dies that may be implemented following a determination of re-
sponsibility for the alleged sexual harassment;

7. A statement of the standard of evidence to be used to deter-
mine responsibility for all Title IX formal complaints of sexual
harassment;

8. Procedures and permissible bases for the complainant and
respondent to appeal a determination of responsibility or a
dismissal of a Title IX formal complaint or any allegations
therein;

9. Adescription of the supportive measures available to the
complainant and respondent;

10. A prohibition on using or seeking information protected under
a legally recognized privilege unless the individual holding the
privilege has waived the privilege;

11. Additional formal complaint procedures in 34 C.F.R.
106.45(b), including written notice of a formal complaint, con-
solidation of formal complaints, recordkeeping, and investiga-
tion procedures; and

12. Other local procedures as determined by the Superintendent.

The standard of evidence used to determine responsibility in a Title
IX formal complaint of sexual harassment shall be the
preponderance of the evidence.

The District prohibits retaliation against an employee who makes a
claim alleging to have experienced discrimination or harassment,
or another employee who, in good faith, makes a report of harass-
ment or discrimination, files a complaint of harassment or discrimi-
nation, serves as a witness, or otherwise participates or refuses to
participate in an investigation.

Examples of retaliation may include termination, refusal to hire, de-
motion, and denial of promotion. Retaliation may also include
threats, intimidation, coercion, unjustified negative evaluations, un-
justified negative references, or increased surveillance.

The District shall retain copies of allegations, investigation reports,
and related records regarding any prohibited conduct in accord-
ance with the District’s records control schedules, but for no less
than the minimum amount of time required by law. [See CPC]

[For Title IX recordkeeping and retention provisions, see FFH(LE-
GAL) and the District’s Title IX formal complaint process.]
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Access to Policy and  Information regarding this policy and any accompanying proce-

Procedures dures shall be distributed annually to District employees. Copies of
the policy and procedures shall be posted on the District’s website,
to the extent practicable, and readily available at each campus and
the District’'s administrative offices.
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Title IX Coordinator

The District designates and authorizes the following person as the Title IX coordinator to be
responsible for coordinating the District's efforts to comply with Title IX of the Education
Amendments of 1972, as amended, for employees:

Name: Madeline Anderson

Position: Curriculum Director

Address: 100 Rebel Road, Ore City, TX 75683
Email: Title IX coordinator (andersonm@ocisd.net)

Telephone:  (903) 968-3300

ADA/Section 504 Coordinator

The District designates and authorizes the following person as the ADA/Section 504 coordi-
nator to be responsible for coordinating the District’s efforts to comply with Title 11 of the
Americans with Disabilities Act of 1990, as amended, which incorporates and expands upon
the requirements of Section 504 of the Rehabilitation Act of 1973, as amended, for employ-
ees:

Name: Madeline Anderson

Position: Curriculum Director

Address: 100 Rebel Road, Ore City, TX 75683

Email: ADA/Section 504 coordinator (andersonm@ocisd.net)

Telephone:  (903) 968-3300

DATE ISSUED: 8/17/2020 1 of 1
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Note: The Board has adopted an innovation plan’ that affects

Credentials or Permit
Required

Principal’s Approval

Transfers

Parent Notification

application of provisions in this legally referenced policy.

A public school employee must have the appropriate credentials for
his or her current assignment specified in 19 Administrative Code
Chapter 231, Requirements for Public School Personnel Assign-
ments, unless the appropriate permit has been issued under Chap-
ter 230, Subchapter F, Permits. 79 TAC 231.1(a) [See DBA]

The principal of a campus shall approve all teacher and staff ap-
pointments for the campus from a pool of applicants selected by a
district or of applicants who meet the hiring requirements estab-
lished by a district, based on criteria developed by the principal af-
ter informal consultation with the faculty. Asuperintendent or de-
signee has final placement authority for a teacher transferred
because of enrollment shifts or program changes. Education Code
11.202; Atty. Gen. Op. DM-27 (1991)

A district’s employment policy may include a provision for providing
each current district employee with an opportunity to participate in
a process for transferring to another school in or position with the
district. Education Code 11.1513(c)(3)

If a district assigns an inappropriately certified or uncertified teach-
er to the same classroom for more than 30 consecutive instruc-
tional days during the same school year, it shall provide written no-
tice of the assignment to the parents or guardians of each student
in that classroom. Education Code 21.057 [See DBA]

"Innovation Plan:;
http://mww.ocisd. net/docs/District of Innovation 2017.pdf
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District’s innovation plan.’

All personnel are employed subject to assignment and reassign-
ment by the Superintendent or designee when the Superintendent
determines that the assignment or reassignment is in the best in-
terest of the District. Reassignment shall be defined as a transfer
to another position, department, or facility that does not necessitate
a change in the employment contract of a contract employee. Any
change in an employee’s contract shall be in accordance with pol-
icy DC.

Any employee may request reassignment within the District to an-
other position for which he or she is qualified.

The principal’s criteria for approval of campus assignments and re-
assignments shall be consistent with District policy regarding equal
opportunity employment, and with staffing patterns approved in the
District and campus plans. [See BQ series] In exercising their au-
thority to approve assignments and reassignments, principals shall
work cooperatively with the central office staff to ensure the effi-
cient operation of the District as a whole.

In accordance with the District’s local innovation plan exemption
regarding SBEC certification [see DBA], the Superintendent shall
have the authority to approve a request by the principal for a quali-
fied individual with experience to teach a vocational skill or elective
course. In addition, the Superintendent shall have the authority to
approve the principal’s request to assign a certified teacher to
teach a course outside his or her certified field(s). All other teach-
ing assignments shall require certification in accordance with state
law. [See DBA]

Noncontractual supplemental duties for which supplemental pay is
received may be discontinued by either party at any time. An em-
ployee who wishes to relinquish a paid supplemental duty may do
so by notifying the Superintendent or designee in writing. Paid sup-
plemental duties are not part of the District’s contractual obligation
to the employee, and an employee shall hold no expectation of
continuing assignment to any paid supplemental duty.

Subject to the Board-adopted budget and compensation plan and
in harmony with employment contracts, the Superintendent shall
determine required work calendars for all employees. [See DC, EB]

Daily time schedules for all employees shall be determined by the
Superintendent or designee and principals.
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ASSIGNMENT AND SCHEDULES DK
(EXHIBIT)
State Board for Educator Certification
Criteria for Assignment of Public School Personnel
Note: The Board has adopted an jnnovation plan’ that affects application of provisions of

this exhibit. In accordance with the District’s plan, some provisions of this exhibit
may not be applicable to the District.

A public school employee must have the appropriate credentials for his or her current assign-
ment unless the appropriate permit has been issued. The credentials appropriate to each as-
signment are set forth in the State Board for Educator Certification (SBEC) rules at 19 Ad-
ministrative Code Chapter 231.

The following sections indicate where the credentialing requirements for various positions are
located in the SBEC rules.

Teachers in general

Grade Level SBEC Rule

Prekindergarten—Grade 6 19 TAC 231, Subchapter B
Grades 6-8 19 TAC 231, Subchapter C
Grades 9-12 19 TAC 231, Subchapter E

Teachers of elective, disciplinary, local credit, and innovative
courses for grades 6-12

The following positions and assignments are addressed at 19 Administrative Code 231, Sub-
chapter D.

e« ROTC

o Athletics, cheerleading, drill team, and marching band

. Disciplinary alternative education programs

o Innovative course

. Local credit course

e  Advanced Placement and International Baccalaureate courses

° Driver education

Teachers of special education and related services personnel

The following positions and assignments are addressed at 19 Administrative Code 231, Sub-
chapter F.
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o Special education teacher
e  Teacher of adaptive physical education

o Full-time teacher of orthopedically impaired or other heaith impaired in a hospital class
or home-based instruction

o Teacher of students with visual impairments

e Teacher of students with auditory impairments
e  Teacher of gifted and talented students

. Special education counseling services

. Educational diagnostician

. Speech therapy services

e  Vocational adjustment coordinator

Paraprofessional personnel

Educational aides are addressed at 19 Administrative Code 231.751.
Administrators and other instructional and professional support
personnel

The following positions are addressed at 19 Administrative Code 231.753.

. Superintendent

o Principal

o Assistant principal

e  School counselor

o Librarian

. Athletic director

Licensed professional support personnel

The following positions are addressed at 19 Administrative Code 231.755.
o Associate school psychologist

. Audiologist

o Licensed professional counselor

o Marriage and family therapist

DATE ISSUED: 5/26/2017 20f3
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) Nurse

e  Occupational therapist

o Physical therapist

e  Physician

e  School psychologist

) Social worker

e  Speech language pathologist

1 Innovation Plan: http://www.ocisd.net/docs/District_of Innovation 2017.pdf
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Criteria

Performance Review

Documentation and
Records

Employee Copy

Complaints

DATE ISSUED: 5/1/2007
UPDATE 80
DN(LOCAL)-A

(LOCAL)

All District employees shall be periodically appraised in the perfor-
mance of their duties. The District’s employee evaluation and ap-
praisal system shall be administered consistentwith the general
principles set out below,

The employee’s performance of assigned duties and other job-re-
lated criteria shall provide the basis for the employee’s evaluation
and appraisal. Employees shall be informed of the criteria on which
they will be evaluated.

Evaluation and appraisal ratings shall be based on the evaluation
instrument and cumulative performance data gathered by supervi-
sors throughout the year. Each employee shall have at least one
evaluative conference annually, except as othewise provided by
policy, to discuss the written evaluation and may have as many
conferences about performance of duties as the supervisor deems
necessary. [See also DNA and DNB]

Appraisal records and forms, reports, correspondence, and memo-
randa may be placed in each employee’s personnel records to
document performance.

All employees shall receive a copy of their annual written evalua-
tion.

Employees may present complaints regarding the evaluation and
appraisal process in accordance with the District’s complaint policy
for employees. [See DGBA]

ADOPTED: 10f 1
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Teacher Appraisal

Interim Evaluations
and Guidance

Required
Components

Notice and Use of

The employment policies adopted by the board must require a writ-
ten evaluation of each teacher at annual or more frequent intervals.

A teacher appraisal must be done at least once for each school
year. A teacher may be appraised less frequently if the teacher
agrees in writing and the teacher’s most recent evaluation rated
the teacher as at least proficient, or the equivalent, and did not
identify any area of deficiency. A teacher who is appraised less fre-
quently than annually must be appraised at least once during each
period of five school years.

Education Code 21.203, .352(c)

In addition to conducting a complete appraisal as frequently as re-
quired by Education Code 21.352(c), a district shall require that ap-
propriate components of the appraisal process, such as classroom
observations and walk-throughs, occur more frequently as neces-
sary to ensure that a teacher receives adequate evaluation and
guidance. A district shall give priority to conducting appropriate
components more frequently for inexperienced teachers or experi-
enced teachers with identified areas of deficiency. Education Code
21.352(c-1)

The statutorily required components of teacher appraisal are de-
fined as follows:

1. The implementation of discipline management procedures is
the teacher’s pedagogical practices that produce student en-
gagement and establish the learning environment.

2. The performance of teachers’ students is how the individual
teacher’s students progress academically in response to the
teacher’s pedagogical practice as measured at the individual
teacher level by one or more student growth measures.

19 TAC 150.1001(H

A district shall use a teacher's consecutive appraisals from more

Evaluations than one year, if available, in making employment decisions and
developing career recommendations for the teacher. Education
Code 21.352(¢e)
The district shall notify a teacher of the results of any appraisal of
the teacher in a timely manner so that the appraisal may be used
as a developmental tool by the district and the teacher to improve
the overall performance of the teacher. Education Code 21.352(f)

Role of A teacher who directs extracurricular activities in addition to per-

Extracurricular forming classroom teaching duties shall be appraised only on the

Activities
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basis of classroom teaching performance and not on performance
in connection with extracurricular activities. Education Code 21.353

Disciplinary A district may not assign an area of deficiency to a teacher solely

Referrals on the basis of disciplinary referrals made by the teacher or docu-
mentation regarding student conduct submitted by the teacher un-
der Education Code 37.002. [See FOA for discretionary removal] A
district is not prohibited from assigning an area of deficiency to a
teacher based on documented evidence of a deficiency in class-
room management obtained through observation or a substanti-
ated report. Education Code 21.352(a-1)

Access to A district shall maintain a written copy of the evaluation of each

Evaluations

Confidentiality

Two Appraisal
Methods

Selection of
Appraisal Method

Notice to Service
Center

teacher’s performance in the teacher’s personnel file.

Each teacher is entitled to receive a written copy of the evaluation
promptly on its completion. The evaluation and any rebuttal may be
given to another school district at which the teacher has applied for
employment at the request of that district.

Education Code 21.352(c)

A document evaluating the performance of a teacher or administra-
tor is confidential and is not subject to disclosure under the Public
Information Act, Government Code 552. Education Code 21.355(a)
[For disclosure requirements on evaluations, see GBA]

A district shall use one of the following methods to appraise teach-
ers:

1. The teacher appraisal system recommended by the commis-
sioner of education [see State Method (T-TESS), below]; or

2. Alocal teacher appraisal system [see District Option and
Campus Option, below].

Education Code 21.352(a); 19 TAC 150.1001(a)

A superintendent, with the approval of a board, may select the
state appraisal method. Each district or campus wanting to select
or develop an alternative teacher appraisal system must follow the
requirements set forth below at District Option or Campus Option.
19 TAC 150.1001(c)

A superintendent shall notify the executive director of the district’s
regional education service center in writing of the district’s choice
of appraisal system when using an alternative to the state ap-
praisal method and detail the components of that system by the
first day of instruction for the school year in which the alternative
system is used.

DATE ISSUED: 11/11/2019 3 of 16

UPDATE 114
DNA(LEGAL)-P



Ore City ISD

230903
PERFORMANCE APPRAISAL DNA
EVALUATION OF TEACHERS (LEGAL)

State Method
(T-TESS)

Orientation and
Annual Review

Appraisers

Campus
Administrator

A district shall submit annually to its service center a summary of
the campus-level evaluation scores from the state appraisal
method or the district’s locally adopted appraisal system, in a man-
ner prescribed by the commissioner.

19 TAC 150.1008

Note: The following provisions apply to teacher appraisal using
the state appraisal method.

The commissioner’s recommended teacher appraisal system, the
Texas Teacher Evaluation and Support System (T-TESS), was de-
veloped in accordance with Education Code 21.351. 19 TAC
150.1001(b), .1002(a)

A district shall ensure that all teachers are provided with an orienta-
tion to the T-TESS no later than the final day of the first three
weeks of school and at least two weeks before the first observation
when:

1. The teacher is new to the district;
2. The teacher has never been appraised under the T-TESS; or

3. District policy regarding teacher appraisal has changed since
the last time the teacher was provided with an orientation to
the T-TESS.

The teacher orientation shall be conducted in a face-to-face setting
during a district’s first year of T-TESS implementation and include
all state and local appraisal policies and the local appraisal calen-
dar. In addition to the orientation, campuses may hold other ses-
sions sufficient in length allowing teachers to actively participate in
a discussion of the T-TESS specifics and to have their questions
answered.

19 TAC 150.1006

The teacher appraisal process requires at least one certified ap-
praiser. An appraiser must be the teacher's supervisor or a person
approved by the board.

Only a campus administrator may act as a certified appraiser, ex-
cept as provided below.

Under the T-TESS, a “campus administrator” includes a principal,
an assistant principal, an administrator who holds a comparable
administrator/supervisor certificate established by the State Board

DATE ISSUED: 11/11/2019 4 of 16
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Training and
Certification

Appraisal Calendar

for Educator Certification, or supervisory staff whose job descrip-
tion includes the appraisal of teachers and who is not a classroom
teacher.

An individual other than a campus administrator may act as a certi-
fied appraiser if:

1. The individual has been certified by completing the required
training prior to conducting appraisals; and

2. Inthe case where the certified appraiser is a classroom
teacher, the certified appraiser:

a.  Conducts appraisals at the same school campus at
which the certified appraiser teaches if the certified ap-
praiser is the chair of a department or grade level whose
Job description includes classroom observation responsi-
bilities; or

b.  Does not conduct appraisals of classroom teachers who
teach at the same campus as the certified appraiser if
the certified appraiser is not a department or grade-level
chair.

Before conducting appraisals, an appraiser must be certified by
having satisfactorily completed the state-approved T-TESS ap-
praiser training and having passed the T-TESS certification exami-
nation, and must have received Instructional Leadership Training
(ILT), Instructional Leadership Development (ILD), or Advanced
Educational Leadership (AEL) certification. Appraisers without ILT,
ILD, or AEL certification before January 1, 2016, may not take ILT
or ILD to satisfy the requirement. Periodic recertification and train-
ing shall be required.

Education Code 21.351(c); 19 TAC 150.1005

A district shall establish a calendar for teacher appraisals and pro-
vide that calendar to teachers within three weeks from the first day
of instruction. The appraisal period for each teacher must include
all of the days of the teacher’s contract.

Observations during the appraisal period must be conducted dur-
ing the required days of instruction for students during one school
year.

The appraisal calendar shall:

1. Exclude observations in the two weeks after the day of com-
pletion of the T-TESS orientation in the school years when an
orientation is required; and
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2. Indicate a period for end-of-year conferences that ends no
later than 15 working days before the last day of instruction
for students.

19 TAC 150.1003(d)

A teacher may be given advance notice of the date or time of an
appraisal, but advance notice is not required. Education Code
21.352(d); 19 TAC 150.1003(c)

Assessment of Each teacher must be appraised each school year, except as pro-

Teacher vided below at Less-Than-Annual Appraisal. Whenever possible,

Performance an appraisal shall be based on the teacher's performance in fields
and teaching assignments for which he or she is certified. 19 TAC
150.1003(a)

During the appraisal period, the certified appraiser shall evaluate
and document teacher performance specifically related to the do-
main criteria as identified in 19 Administrative Code 150.1002(a)
and the performance of teachers’ students as defined in 19 Admin-
istrative Code 150.1001(f)(2). 19 TAC 150.1003(e)

Less-Than- A teacher may receive a full appraisal less than annually if the

Annual Appraisal  teacher agrees in writing and the teacher's most recent full ap-
praisal resulted in the teacher receiving summative ratings of at
least proficient on nine of the sixteen dimensions and did not iden-
tify any area of deficiency, defined as a rating of Improvement
Needed or its equivalent, on any of the sixteen dimensions identi-
fied in 19 Administrative Code 150.1002(a) or the performance of
teachers’ students, as defined in 19 Administrative Code
150.1001(f)(2). A teacher who receives a full appraisal less than
annually must receive a full appraisal at least once during each pe-
riod of five school years.

District policy may stipulate:

1. Whether the option to receive a full appraisal less frequently
than annually is to be made available to teachers;

2. Whether the option to receive a full appraisal less frequently
than annually is to be adopted district-wide or is to be campus
specific;

3.  If the appraisal accompanying a teacher new to a district or
campus meets this option, whether the appraisal is to be ac-
cepted or whether that teacher is to be appraised by the new
campus administrator: and

4. Whether a certified appraiser may place a teacher on the tra-
ditional appraisal cycle as a resuit of performance deficiencies
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Domains and

documented in accordance with 19 Administrative Code
150.1003(b)(6) and (f) (cumulative data regarding teacher
performance in addition to formal classroom observations).

A school district may choose annually to review the written agree-
ment to have less frequent full appraisals with the teacher. How-
ever, at the conclusion of the school year, the district may modify
appraisal options through board policy and may make changes to
expectations for appraisals that apply to all teachers regardless of
a teacher’s participation in the appraisal option in the previous
year(s).

In a year in which a teacher does not receive a full appraisal due to
meeting the requirements, a teacher shall participate in:

1. The Goal-Setting and Professional Development Plan pro-
cess;

2. The performance of teachers’ students, as defined in 19 Ad-
ministrative Code 150.1001(f)(2); and

3. A modified end-of-year conference that addresses:

a. The progress on the Goal-Setting and Professional De-
velopment Plan;

b.  The performance of teachers’ students, as defined in 19
Administrative Code 150.1001(f)(2); and

c. The following year's Goal-Setting and Professional De-
velopment plan.

19 TAC 150.1003()

Each teacher shall be appraised on the following domains and di-

Dimensions mensions of the T-TESS rubric that is aligned to the Texas Teacher
Standards in 19 Administrative Code Chapter 149 (Commissioner’s
Rules Concerning Educator Standards):
1. Domain . Planning, which includes the following dimensions:
a. Standards and alignment;
b. Data and assessment;
c. Knowledge of students; and
d. Activities.
2. Domain Il. Instruction, which includes the following dimen-
sions:
a. Achieving expectations;
DATE ISSUED: 11/11/2019 7 0of 16
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b. Content knowledge and expertise;
c. Communication;
d. Differentiation; and
e.  Monitor and adjust.
3. Domain lll. Learning Environment, which includes the follow-
ing dimensions:
a. Classroom environment, routines, and procedures;
b.  Managing student behavior; and
c. Classroom culture.
4. Domain IV. Professional Practices and Responsibilities, which
includes the following dimensions:
a Professional demeanor and ethics;
b. Goal setting;
c.  Professional development; and
d.  School community involvement.
The evaluation of each of the dimensions above shall consider all
data generated in the appraisal process. The data for the appraisal
of each dimension shall be gathered from pre-conferences, obser-
vations, post-conferences, end-of-year conferences, the Goal-Set-
ting and Professional Development Plan process, and other docu-
mented sources.
Each teacher shall be evaluated on the 16 dimensions in Domains
I~V identified above using the following categories:
1.  Distinguished;
2. Accomplished;
3 Proficient;
4. Developing; and
5 Improvement needed.
Student Beginning with the 2017-18 school year, each teacher appraisal
Performance shall include the performance of teachers’ students, as defined in
19 Administrative Code 150.1001(f)(2) (student growth measures).
DATE ISSUED: 11/11/2019 8 of 16
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If calculating a single overall summative appraisal score for teach-
ers, the performance of teachers’ students, as defined in 19 Admin-
istrative Code 150.1001(f)(2), shall count for at least 20 percent of
a teacher’s summative score.

Each teacher shall be evaluated on the performance of teachers’
students using one of the terms from the following categories:

1.

2
3
4.
5

Distinguished or well above expectations;

Accomplished or above expectations;

Proficient or at expectations;

Developing or below expectations; or

Improvement needed or well below expectations.

19 TAC 150.1002

Appraisal Process The annual teacher appraisal, or full appraisal, shall include:

1.

DATE ISSUED: 11/11/2019
UPDATE 114
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A completed and appraiser-approved Goal-Setting and Pro-
fessional Development Plan that shall be:

a.

Submitted to the teacher’s appraiser within the first six
weeks from the day of completion of the T-TESS orienta-
tion for teachers in their first year of appraisal under the
T-TESS or for teachers new to the district; or

Initially drafted in conjunction with the teacher’s end-of-
year conference from the previous year, revised as
needed based on changes to the context of the teacher’s
assignment during the current school year, and submit-
ted to the teacher’s appraiser within the first six weeks of
instruction; and

Maintained throughout the course of the school year by
the teacher to track progress in the attainment of goals
and participation in professional development activities
detailed in the approved plan;

Shared with the teacher’s appraiser prior to the end-of-
year conference; and

Used after the end-of-year conference in the determina-
tion of ratings for the goal setting and professional devel-
opment dimensions of the T-TESS rubric:
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For a teacher in the first year of appraisal under the T-TESS
or for teachers new to the district, a Goal-Setting and Profes-
sional Development Plan conference prior to the teacher sub-
mitting the plan to the teacher’s appraiser:

After a teacher’s first year of appraisal under the T-TESS
within the district, an observation pre-conference conducted
prior to announced observations;

At least one classroom observation of a minimum of 45
minutes, with additional walk-throughs and observations con-
ducted at the discretion of the certified appraiser and in ac-
cordance with the Education Code 21.352(c-1). Additional ob-
servations and walk-throughs do not require an observation
post-conference. Additional observations and walk-throughs
do require a written summary if the data gathered during the
additional observation or walk-through will impact the
teacher’'s summative appraisal ratings, in which case the writ-
ten summary shall be shared within ten working days after the
completion of the additional observation or walk-through. Title
19 Administrative Code 150.1004 (Teacher Response and Ap-
peals) applies to a written summary of an additional observa-
tion or walk-through that will impact the teacher's summative
appraisal ratings;

An observation post-conference that;

a.  Shall be conducted within ten working days after the
completion of an observation;

b. Is diagnostic and prescriptive in nature;

C. Includes a written report of the rating of each dimension
observed that is presented to the teacher only after a
discussion of the areas for reinforcement and areas for
refinement; and

d.  Can allow for, at the discretion of the appraiser, a revi-
sion to an area for reinforcement or refinement based on
the post-conference discussion with the teacher;

Cumulative data from written documentation collected regard-
ing job-related teacher performance, in addition to formal
classroom observations;

An end-of-year conference that:

a. Reviews the appraisal data collected throughout the cur-
rent school year and previous school years, if available;
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b. Examines and discusses the evidence related to the
teacher’s performance on the four dimensions of Domain
IV of the T-TESS rubric;

c. Examines and discusses evidence related to the perfor-
mance of teachers’ students, as defined in 19 Adminis-
trative Code 150.1001(f)(2) (student growth measures),
when available; and

d. Identifies potential goals and professional development
activities for the teacher for the next school year; and

8.  Awritten summative annual appraisal report to be provided to
the teacher within ten working days of the conclusion of the
end-of-year conference.

19 TAC 150.1003(b)

Shorter By written, mutual consent of the teacher and the certified ap-
Observations praiser, the required 45 minutes of observation may be conducted

Cumulative Data

Summative Report

End-of-Year
Conference

in shorter time segments. The time segments must aggregate to at
least 45 minutes. 19 TAC 150.1003(g)

The certified appraiser is responsible for documentation of cumula-
tive data. Any third-party information from a source other than the
certified appraiser that the certified appraiser wishes to include as
cumulative data shall be verified and documented by the certified
appraiser. Any documentation that will influence the teacher’s sum-
mative annual appraisal report must be shared in writing with the
teacher within ten working days of the certified appraiser’s
knowledge of the occurrence. The principal shall also be notified in
writing of the cumulative data when the certified appraiser is not
the teacher’s principal. 19 TAC 150.1003(f)

A written summative annual appraisal report shall be shared with
the teacher no later than 15 working days before the last day of in-
struction for students. The written summative annual appraisal re-
port shall be placed in the teacher’s personnel file by the end of the
appraisal period. 19 TAC 150.1003(h)

An end-of-year conference shall be held within a time frame speci-
fied on the district calendar, no later than 15 working days before
the last day of instruction for students. The end-of-year conference
shall focus on the data and evidence gathered throughout the ap-
praisal year; the teacher’s efforts as they pertain to Domain IV: the
results of the performance of teachers’ students, when available,
as defined in 19 Administrative Code 150.1001(f)(2); and the po-
tential goals and professional development plans for the following
year. The written summative annual appraisal report shall be
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Additional
Documentation

Teacher Response
and Rebuttal

Request for Second
Appraisal

shared with the teacher within ten working days following the con-
clusion of the end-of-year conference but no later than 15 working
days before the last day of instruction.

In cases where the certified appraiser is not an administrator on
the teacher’s campus, either the principal, assistant principal, or
another supervisory staff member designated as an administrator
on the campus must participate in the end-of-year conference.

19 TAC 150.1003(i), (j)

Any documentation collected after the end-of-year conference but
before the end of the contract term during one school year may be
considered as part of the appraisal of a teacher. If the documenta-
tion affects the teacher’s evaluation in any dimension, another
summative report shall be developed to inform the teacher of the
changes. 19 TAC 150.1003(k)

A teacher may submit a written response or rebuttal at the follow-
ing times:

1. For Domains I, II, and lll, after receiving a written observation
summary or any other written documentation related to the
ratings of those three domains; or

2. For Domain IV and for the performance of teachers’ students,
as defined in 19 Administrative Code 150.1001(f)(2), after re-
ceiving a written summative annual appraisal report.

Any written response or rebuttal must be submitted within ten
working days of receiving a written observation summary, a written
summative annual appraisal report, or any other written documen-
tation associated with the teacher’s appraisal. A teacher may not
submit a written response or rebuttal to a written summative annual
appraisal report for the ratings in Domains |, Il, and Ill if those rat-
ings are based entirely on observation summaries or written docu-
mentation already received by the teacher earlier in the appraisal
year for which the teacher already had the opportunity to submit a
written response or rebuttal.

Education Code 21.352(c); 19 TAC 150.1004(a), (b)

A teacher may request a second appraisal by another certified ap-
praiser at the following times:

1. For Domains |, Il, and Ili, after receiving a written observation
summary with which the teacher disagrees; or
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District Option

Development of
Appraisal System

2. For Domain IV and for the performance of teachers’ students,
as defined in 19 Administrative Code 150.1001(f)(2), after re-
ceiving a written summative annual appraisal report with
which the teacher disagrees.

The second appraisal must be requested within ten working days
of receiving a written observation summary or a written summative
annual appraisal report. A teacher may not request a second ap-
praisal by another certified appraiser in response to a written sum-
mative annual appraisal report for the ratings of dimensions in Do-
mains |, II, and Il if those ratings are based entirely on observation
summaries or written documentation already received by the
teacher earlier in the appraisal year for which the teacher already
had the opportunity to request a second appraisal.

Ateacher may be given advance notice of the date or time of a
second appraisal, but advance notice is not required.

The second appraiser shall make observations and walk-throughs
as necessary to evaluate the dimensions in Domains -1l or shall
review the Goal-Setting and Professional Development Plan for ev-
idence of goal attainment and professional development activities,
when applicable. Cumulative data may also be used by the second
appraiser to evaluate other dimensions.

A district shall adopt written procedures for determining the selec-
tion of second appraisers. The procedures shall be disseminated to
each teacher at the time of employment and updated annually or
as needed.

Education Code 21.352(c); 19 TAC 150.1004(c)—(g)

Note: The following provisions apply to teacher appraisal using
a district-developed appraisal method.

A district that does not choose to use the T-TESS must develop its
own teacher-appraisal system supported by locally adopted policy
and procedures and by the processes outlined below.

The district-level planning and decision-making committee shall:
Develop an appraisal process;

2. Develop evaluation criteria, including discipline management
and performance of the teachers’ students: and

3. Consult with the campus-planning and decision-making com-
mittee on each campus in the district.
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Appraisal Process

Board Acceptance

Campus Option

Development of
Appraisal System

Appraisal Process

The appraisal process shall include:

1. Atleast one appraisal each year, or less frequently if in ac-
cordance with Education Code 21 .352(c) [see Teacher Ap-
praisal, above];

2. Aconference between the teacher and the appraiser that is
diagnostic and prescriptive with regard to remediation needed
in overall performance by category; and

3. Criteria based on observable, job-related behavior, including:

a. Teachers’ implementation of discipline management pro-
cedures, as defined in 19 Administrative Code
150.1001(f)(1); and

b.  Beginning with the 2017—18 school year, the perfor-
mance of the teachers’ students as defined in 19 Admin-
istrative Code 150.1001(f)(2).

A district-level planning and decision-making committee shall sub-
mit the appraisal process and criteria to the superintendent, who
shall submit the appraisal process and criteria to the board with a
recommendation to accept or reject.

The board may accept or reject, with comments, the appraisal pro-
cess and performance criteria, but may not modify the process or
criteria.

Education Code 21.352(a)(2), (b); 19 TAC 150.1007(a)

Note: The following provisions apply to teacher appraisal using
a campus-developed appraisal method.

A campus within a district may choose to develop a local appraisal
system.

The campus planning and decision-making committee shall:
1. Develop an appraisal process;

2. Develop evaluation criteria, including discipline management
and performance of the teachers’ students; and

3. Submit the process and criteria to the district-level planning
and decision-making committee.

The appraisal process shall include:
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1. Atleast one appraisal each year, or less frequently if in ac-
cordance with Education Code 21.352(c) [see Teacher Ap-
praisal above],

2. Aconference between the teacher and the appraiser that is
diagnostic and prescriptive with regard to remediation needed
in overall performance by category; and

3.  Criteria based on observable, job-related behavior, including:

a. Teachers’ implementation of discipline management pro-
cedures, as defined in 19 Administrative Code
150.1001(f)(1); and

b.  Beginning with the 2017-18 school year, the perfor-
mance of the teachers’ students as defined in 19 Admin-
istrative Code 150.1001(f)(2).

Board Acceptance Upon submission of the appraisal process and criteria to the dis-
trict-level planning and decision-making committee, the committee
shall make a recommendation to accept or reject the appraisal pro-
cess and criteria and transmit that recommendation to the superin-
tendent.

The superintendent shall submit to the board:
1. The recommended campus appraisal process and criteria;

2. The district-level planning and decision-making committee’s
recommendation; and

3. The superintendent’s recommendation.

The board may accept or reject, with comments, an appraisal pro-
cess and performance criteria, but may not modify the process or
criteria.

Education Code 21.352(a)(2), (b); 19 TAC 150.1007(b)

Note: The following provision applies to appraiser training
under a local appraisal process (district- or campus-
developed).

Appraisers A district that locally develops and adopts its own educator ap-

praisal system should have a clearly defined set of procedures for
training appraisers. The district should identify the qualities ap-
praisers must demonstrate and include appropriate proficiency
checks to evaluate the performance of all educators performing ap-
praisals under the district's locally adopted appraisal systems. The
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school district shall be responsible for documenting that appraisers
have met training criteria established by the district. 19 TAC 244.3
Note: The standards to be used to inform the training, ap-
praisal, and professional development of teachers are
outlined in 19 Administrative Code 149.1001.
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T-TESS The District shall appraise teachers using the Texas Teacher Evalu-

Annual Appraisal

Exception

Less-Than-Annual
Eligibility

Frequency

Annual Review
Process

ation and Support System (T-TESS) in accordance with lawand
administrative regulations.

The Board shall approve a list of certified appraisers who can ap-
praise a teacher in place of the teacher’s supervisor.

District teachers shall be appraised annually.

Teachers who are eligible for less frequent evaluations in accord-
ance with law [see DNA(LEGAL)] and the local criteria established
in this policy shall be appraised in accordance with the provisions
below.

In addition to meeting the eligibility requirements in state rules, to
be eligible for less-than-annual evaluations under the T-TESS, a
teacher shall:

1. Be employed on an educator term contract;

2. Hold SBEC certification;

3. Be assigned in his or her certification area:

4. Have been employed by the District for at least one year; and
5. Have served at the current campus for at least one year.
Eligible teachers shall be appraised every three years.

During any school year when a complete appraisal is not sched-
uled for an eligible teacher, either the teacher or the principal may
require that an appraisal be conducted by providing written notice
to the other party.

Ateacher’s supervisor shall have the authority to return a teacher
to the traditional appraisal cycle as a result of performance defi-
ciencies documented in accordance with state rule.

In the years in which a T-TESS appraisal is not scheduled for an el
igible teacher, the teachershall participate in an annual review pro-
cess that includes the elements listed in state rule.

The annual review process shall produce a written document to be
presented to the teacher, signed by the teacher and supervisor,
and maintained in the personnel file.
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Frequency The employment policies adopted by a board must require a writ-
ten evaluation at annual or more frequent intervals of each princi-
pal, supervisor, school counselor, or other full-time, certified profes-
sional employee, and nurse. Education Code 21.203(a)

District funds may not be used to pay an administrator who has not
been appraised in the preceding 15 months. Education Code
21.354(d)

Principal Appraisal A district shall appraise each principal annually. In appraising prin-
cipals, a school district shall use either:

1. The appraisal system and school leadership standards and
indicators developed or established by the commissioner of
education; or

2. An appraisal process and performance criteria developed by
the district in consultation with the district-level and campus-
level committees [see BQA and BQB] and adopted by the
board.

Education Code 21.3541(f), (g); 19 TAC 150.1023(a)

The commissioner’'s recommended principal appraisal system, the
Texas Principal Evaluation and Support System (T-PESS), was de-
veloped in accordance with Education Code 21.3541,

The superintendent, with the approval of the board, may select the
T-PESS. Each school district wanting to select or develop an alter-
native principal appraisal system must follow Education Code
21.3541, and 19 Administrative Code 150.1026 (Alternatives to the
Commissioner's Recommended Principal Appraisal System).

19 TAC 150.1021(b), (c)

Notice to ESC The superintendent shall notify the executive director of its regional
education service center in writing of the school district’s choice of
appraisal system when using an alternative to the commissioner’s
recommended appraisal system and detail the components of that
system by the first day of instruction for the school year in which
the alternative system is used.

Each school district shall submit annually to its regional education
service center a summary of the evaluation scores from the
T-PESS or the district’s locally adopted appraisal system, in a man-
ner prescribed by the commissioner.

19 TAC 150.1027
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Texas Principal
Evaluation and

Support System
(T-PESS)
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Each principal shall be appraised on the following standards and
indicators of the T-PESS rubric that is aligned to the Texas Admin-
istrator Standards in 19 Administrative Code, Chapter 149 (Com-
missioner’s Rules Concerning Educator Standards):

1. Standard I. Instructional Leadership, which includes four indi-
cators;

2. Standard Il. Human Capital, which includes four indicators;

3.  Standard lll. Executive Leadership, which includes four indi-
cators;

4. Standard IV. School Culture, which includes five indicators;
and

5. Standard V. Strategic Operations, which includes four indica-
tors.

The evaluation of each of the standards and indicators above shall
consider all data generated in the appraisal process.

Each principal shall be evaluated on the attainment and progress
toward at least one goal, as referenced in 19 Administrative Code
150.1023 (Appraisals, Data Sources, and Conferences). At least
one goal shall be focused on the improvement of the principal’s
practice, as captured in the T-PESS rubric indicators and de-
scriptors.

If calculating a single overall summative appraisal score for princi-
pals, the rating for the attainment of goals shall count for:

1. Atleast 20 percent of a principal’'s summative score for a prin-
cipal who has served at least one year in his or her role on
the same campus; or

2. Atleast 30 percent of a principal’'s summative score for a prin-
cipal who is in his or her first year as principal on a particular
campus.

Each principal shall be evaluated on each of the 21 indicators in
Standards |-V identified above and on the attainment of each goal,
using the following categories:

1. Distinguished;
Accomplished;
Proficient;
Developing; and

Improvement needed.
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Beginning with the 2017-18 school year, each principal appraisal

shall include the campus-level academic growth or progress of the

students enrolled at the principal’s campus.

If calculating a single overall summative appraisal score for princi-

pals, the measure of student growth or progress shall count for:

1. Atleast 20 percent of a principal’'s summative score for a prin-
cipal who has served two or more years in his or her role on
the same campus;

2. Atleast 10 percent of a principal’'s summative score for a prin-
cipal who has served one year in his or her role on the same
campus; or

3. May not be included in calculating a single overall summative
appraisal score for a principal who is in his or her first year as
principal on a particular campus.

Each principal shall be evaluated on student growth or progress

using one of the terms from the following categories:

1. Distinguished;

2 Accomplished;

3 Proficient;

4. Developing; or

5. Improvement needed.

19 TAC 150.1022

Appraisal The annual principal appraisal shall include:
Procedures

1.
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At least one appraiser-approved goal that shall be:

a. Initially drafted in conjunction with the principal’s end-of-
year conference from the previous year, as applicable,
revised as needed based on changes to the context of
the principal’s assignment at the beginning of the current
school year, and submitted to the principal’'s appraiser;
and

b.  Maintained throughout the course of the school year by
the principal to track progress in the attainment of goals
and the actions taken to achieve the goals;

c.  Shared with the principal’s appraiser prior to the end-of-
year conference; and
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Calendar

Appraisal Report

Additional
Documentation

Appraiser
Qualifications

d. Used after the end-of-year conference in the determina-
tion of ratings for the attainment of goals;

2. Apre-evaluation conference prior to the principal submitting
his or her goals to the principal’s appraiser;

3. A mid-year conference to determine and discuss progress to-
ward the attainment of goals;

4.  An end-of-year conference that:

a. Reviews data collected throughout the current school
year and previous school years, if available;

b. Examines and discusses the artifacts and evidence re-
lated to the principal’s performance on the 21 indicators
of T-PESS rubric and the attainment of goals;

c. Examines and discusses evidence related to student
growth or progress measures, as described in 19 Admin-
istrative Code 150.1022(f)—(h), when available; and

d. Identifies potential goals and professional development
activities for the principal for the next school year; and

5. Awritten summative annual appraisal report to be provided to
the principal after the conclusion of the end-of-year confer-
ence.

Each school district shall establish a calendar for the appraisal of
principals and provide that calendar to principals prior to the pre-
evaluation conference.

The written summative annual appraisal report shall be placed in
the principal’s personnel file by the end of the appraisal period.

Any documentation collected after the end-of-year conference but
before the end of the contract term during one school year may be
considered as part of the appraisal of a principal. If the documenta-
tion affects the principal’s evaluation in any indicator, the attain-
ment of goals, or a measure of student growth or progress, another
summative report shall be developed to inform the principal of the
changes prior to the end of the contract term.

19 TAC 150.1023(b)—(e)

The principal appraisal process requires at least one certified ap-
praiser. Before conducting an appraisal, an appraiser must be cer-
tified by having satisfactorily completed the state-approved
T-PESS. Periodic recertification and training may be required. 79
TAC 150.1024
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Orientation A district shall ensure that a principal is provided with an orientation

Alternatives to
T-PESS

Appraisal of Campus
Administrators Other
Than Principals

of the T-PESS either prior to or in conjunction with the pre-evalua-
tion conference when:

1. The principal is new to the district;
2. The principal has never been appraised under the T-PESS; or

3.  District policy regarding principal appraisal has changed since
the last time the principal was provided with an orientation to
the T-PESS.

The principal orientation shall include all state and local appraisal
policies and the local appraisal calendar.

19 TAC 150.1025

A district that does not choose to use the T-PESS must develop its
own principal appraisal system supported by locally adopted policy
and procedures; developed in consultation with the district-level
and campus-level committees established under Education Code
11.251; and adopted by the board. Education Code 21.3541; 19
TAC 150.1026

Note: The standards, indicators, knowledge, and skills to be
used to align with the training, appraisal, and profes-
sional development of principals are outlined in 19 Ad-
ministrative Code 149.2001.

A district shall appraise each campus administrator, other than a
principal, annually using either:

1. The commissioner’s recommended appraisal process and
performance criteria; or

2. An appraisal process and performance criteria developed by
the district in consultation with the district- and campus-level
committees and adopted by the board.

Education Code 21.354(c)

A district may use the T-PESS to appraise campus administrators
other than principals provided the school district makes appropriate
modifications to ensure that the T-PESS rubric and components fit
the job descriptions of the campus administrators other than princi-
pals evaluated with the T-PESS. A district using T-PESS for admin-
istrators other than principals shall evaluate administrators on the
attainment and progress toward at least one goal, as referenced in
19 Administrative Code 150.1023 (Appraisals, Data Sources, and
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Appraisers

School Counselors

Confidentiality

Conferences). At least one goal shall be focused on the improve-
ment of the administrator’s practice, as captured in the T-PESS ru-
bric indicators and descriptors.

Each school district wanting to select or develop a local appraisal
system for campus administrators other than principals must use
an appraisal process and performance criteria developed in con-
sultation with the district- and campus-level committees estab-
lished under Education Code 11.251; and adopted by the board.

Education Code 21.354(c)(2); 19 TAC 150.1028, 244.2(c)

A district using T-PESS for administrators other than principals or
that locally develops and adopts its own educator appraisal system
should have a clearly defined set of procedures for training ap-
praisers. The school district should identify the qualities appraisers
must demonstrate and include appropriate proficiency checks to
evaluate the performance of all educators performing appraisals
under the district's adopted appraisal systems. The school district
shall be responsible for documenting that appraisers have met
training criteria established by the district. 19 TAC 244.2(c), .3

The commissioner shall develop and periodically update an evalu-
ation form for use by districts in evaluating school counselors. Edu-
cation Code 21.356

A document evaluating the performance of a teacher or administra-
tor is confidential and is not subject to disclosure under the Public
Information Act, Government Code 552. Education Code 21.355
(a) [For disclosure requirements on evaluations, see GBA]
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Principals The District shall appraise principals using the Texas Principal
Evaluation and Support System (T-PESS) in accordance with law
and administrative regulations.

Other Campus The appraisal system used for campus administrators other than

Administrators principals shall be determined by each administrator’s position and
job responsibilities and shall consist of either a local appraisal sys-
tem developed in accordance with law and administrative regula-
tions or a modified version of the T-PESS.

Frequency District principals and other campus administrators shall be ap-
praised annually.
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